UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs, All

Idaho Supreme Court Records & Briefs

4-17-2020

Ada County v. Browning Clerk's Record Dckt. 47984

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs

Recommended Citation
"Ada County v. Browning Clerk's Record Dckt. 47984" (2020). Idaho Supreme Court Records & Briefs, All.
8213.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/8213

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho Supreme Court Records & Briefs, All by
an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

Filed: 06/24/2020 08:21 :33
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Deputy Clerk - Larsen, Thomas

IN THE SUPREME COURT OF THE STATE OF IDAHO

ADA COUNTY,
Supreme Court Case No. 4 7984
Plaintiff- Respondent,
V.

PHILLIP J. BROWNING
Defendant- Appellant,
and
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, as Tustee of Stanwich
Mortgage Trust A,
Defendants

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE STEVEN HIPPLER

SETH H. DIVINEY

JAN BENNETTS

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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02/ 11/2020

Declaration
ofJeremy Litster in Support of Motion to Amend Judgmenr

02/ 19/2020

Notice of Hearing
3/ 17L 020 3:00 p111

03 /04/2020

R:esponse
to J\1ofion to Amend.Judgment

03/12/2020

Reply
Memorandum in Support of Motion to Amend Judgment

03 /1 6/2020

Hearing Vacated
Per !SC Emergency Order
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CANC'ELED Motion to mend (., :00 PM) (Judicial Offic•er: Hippler, teven)
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Nunc Pro Tune
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Tardiff,, la.ire .
erved
·ney 'eth lfaydcn
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Agai1 t: Ada County
Entered Date: 03/27/ 2020
Current Judgment Status:
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· tal1.1s Date: 03/27/2020
1.onetary A,, ard:
Amount: 136.00
Comment Pia ntitl's claim are di ni... ed w'th prejudic .. Browning i..
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CANCELED Motioo to
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Total Charges
Total Payments and Credits
B11l1rnci.' Due as of 6/24/2020

]65.00
365.00
0.00

Defend11nt Wilmington Savings Fund Society, FSB
Total Charges
Total Payments and Credits

136.00
136.00

Balance Due as of 6/24/2020

0.00

Intervenor Litster Frost Injury La1.,1yer,., PLLC
Total Charge'>
Total Payments and Cre.dits.

Balance Due as of 6/24/2020

136.00
136.00

0.00
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Electronically Filed
10/4/2018 9:55 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Santiago Barrios, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles@adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)
)
)
)
)
)
)
)

ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION,
Defendants.

Case No. CV01-18-18530

COMPLAINT FOR DECREE OF
FORECLOSURE

Plaintiff, Ada County (hereinafter referred to as "Ada County"), by and through its
attorney of record, the Ada County Prosecuting Attorney's Office, complains of the Defendants
and says that:

I.
Ada County is a duly formed and existing county pursuant to the laws and Constitution of
the State of Idaho.

COMPLAINT FOR DECREE OF FORECLOSURE - PAGE 1
Page 14

II.
Defendant Phillip J. Browning, is the current owner of the subject property ("Property")
located at 3939 Lemhi Street, Boise, ID 83705, which is identified as Parcel No. R2024380650
and is described in the Ada County Records as follows:
The East half of lots 5 and 6 in Block 8 of Eagleson Park Subdivision No. 4,
According to the official plat thereof in Book 9 of Plats at Page 424, Official
Records of Ada County, Idaho

III.
Consolidated Supply Co, LLC is the Beneficiary of a Second Deed of Trust dated
November 26, 2002 from Marvin L. Browning and Gloria D. Browning, which was recorded as
Instrument No. 102140451 on November 26, 2002.

The Idaho State Tax Commission holds a lien as against Philip J. Browning, which lien
ws filed on March 5, 2018 and is Lien No. 922289.

IV.
Phillip J. Browning, the current title holder, acquired the Property described above from
Carol L. Wyatt by quitclaim deed dated April 12, 2012, Instrument No.112033685, recorded in
the Ada County Records.

V.
This matter involves the foreclosure of one (1) statutory lien pursuant to Idaho Code
§ 31-3504(4) in the name of Gloria D. Browning and Marvin L. Browning, both deceased, on the
real property identified in Paragraph II above, and this Court has jurisdiction over the subject
matter of this case under Idaho Code§ § 5-401, 45-102 and 45-1302.

COMPLAINT FOR DECREE OF FORECLOSURE - PAGE 2
Page 15

VI.
Ada County, by and through the Ada County Board of County Commissioners, is the
supervisory board for providing medical assistance under Idaho Code § 31-3501 et seq. through
the Catastrophic Health Care Cost Program.
VII.
On or about September 6, 2000, Gloria D. Browning and Marvin L. Browning, husband
and wife, filed a Uniform County Medical Assistance Application requesting Ada County
provide financial assistance for necessary medical treatment provided to Gloria D. Browning
beginning on August 31, 2000.
VIII.
As a result of the filing of the application, Ada County filed a Notice of Lien and
Application for Medical Indigency Benefits (Instrument No. 100076583) pursuant to Idaho Code
§ 31-3504(4), claiming a statutory lien on behalf of Ada County and/or the Catastrophic Health
Care Cost Program in an unliquidated amount against all real and/or personal property of Gloria
D. Browning and Marvin L. Browning. The priority date of said lien was August 31, 2000,
second only to the Deed of Trust from Marvin L. Browning and Gloria D. Browning to
Associates Financial Services Company of Idaho, Inc. in the amount of $125,001.12 with final
payment due February 5, 2012, which Deed of Trust was filed on February 3, 1997 and recorded
as Instrument No. 97008530 in the Ada County Records. A copy of the Notice of Lien is
attached as Exhibit A.
IX.
Ada County expended approximately $10,989.65 in county medical assistance to Gloria
D. Browning. The outstanding balance due to the County is shown on the attached Exhibit B.
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X.

Ada County's lien attached to the property owned by Gloria D. Browning and Marvin L.
Browning at the time of the medical assistance application and now owned by Phillip J.
Browning, which lien remains unsatisfied.
XI.

On or about September 1, 2006, an Affidavit of Surviving Spouse following the death of
Marvin L. Browning on November 25, 2004, which Affidavit was signed by Patricia Ann Lile,
attorney in fact for Gloria D. Browning, was recorded in the Ada County Records as Instrument
No.106141826.
XII.

On or about July 2, 2006, Patricia Ann Lile, attorney in fact for Gloria D. Browning,
quitclaimed the Property to Carol Wyatt, a single person. The quitclaim deed was recorded
approximately three years after the death of Gloria D. Browning (September 3, 2006) on
February 26, 2009 as Instrument No.

109021835.

There was no probate of Gloria D.

Browning's estate opened in Ada County.
XIII.

On or about August 12, 2009, Carol Wyatt conveyed the Property by quitclaim deed to
William H. Browning and Sandra E. Browning as Instrument No. 109094157.
XIV.

On or about September 15, 2009, William H. Browning and Sandra E. Browning
conveyed the Property by quitclaim deed to Carol Wyatt as Instrument No. 109106900.
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xv.
On or about April 12, 2012, Carol Wyatt conveyed the Property by quitclaim deed to
Phillip J. Browning as Instrument No. 112033685.
XVI.
None of the conveyances mentioned in paragraphs XII through XV above were made
with the assistance of a title company and said transfers by quitclaim deed were all made without
satisfying the lien from 2000 owing to Ada County.
XVII.
Ada County claims an interest in the Property pursuant to the execution and recording of
the Notice of Lien and Application for Medically Indigent Benefits (Exhibit A) which was filed
pursuant to Idaho Code § 31-3501 et seq., which lien in the names of Gloria D. Browning and
Marvin L. Browning remains unpaid.
XVIII
Plaintiff has been required to purchase a litigation guarantee to conduct this foreclosure
action, and Plaintiff is entitled to the cost of this litigation guarantee, which is in the sum of Two
Hundred Twenty-Seven 00/Dollars ($227.00).
XIX.
Plaintiff has been required to retain an attorney to prosecute this action and is entitled to
an award of reasonable attorney fees and costs incurred herein, pursuant to Idaho Code § 12-120,
12-121, Rule 54 of the Idaho Rules of Civil Procedure, and other applicable laws of the State of
Idaho and the Rules of Civil Procedure.
WHEREFORE, Plaintiff prays for Judgment, Order and/or Decree against the
Defendants as follows:
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a) For a determination that Ada County's lien as to the Subject Property described herein
is paramount in time and superior in right to the estate, right, and title of claim of all named
Defendants;
b) For judgment to be granted to Ada County and against Defendants for the principal
sum of $10,989.65;
c) For judgment to be granted to Ada County and against Defendants for attorney's fees
if judgment is entered by default and for such further sum as the Court deems just and reasonable
if this matter is contested;
d) For judgment to be granted to Ada County and against Defendants in the amount of
Two Hundred Twenty-seven and 00/100 Dollars ($227.00) for the cost of the litigation
guarantee;
e) For an adjudication that the Ada County lien be foreclosed; that the usual decree of
foreclosure be made for the sale of the Subject Property; that the proceeds of said sale shall be
applied in payment of the indebtedness to Ada County, as aforesaid, and the costs and expenses
of this action.
f) For an adjudication that all of the Defendants, and each of them, have no right, title or
interest or claim in and to the property described above or any part thereof; and that each of
them, and any person claiming under them, and all persons having any lien, claim, judgment or
decree on or against said property, or any part, parcel or portion thereof, either as purchaser,
encumbrancer or otherwise, be barred and foreclosed from all rights, claims, interest or equity of
redemption in and to the Subject Property and in and to every part, parcel or portion thereof
when the time for redemption has elapsed;
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g) For an award of post judgment fees and costs that arise in conjunction with obtaining
the sheriffs sale and executing on the judgment;
h) That the Court permit Plaintiff to credit bid any amount up to the entire amount of the
judgment at said sale and permit any other party to this action to become a purchaser at the
foreclosure sale;
i) That the Court direct the sheriff, after the time for redemption has elapsed, to execute a
deed to the purchaser and that any such purchaser be let into possession of the Subject Property.
j) For such other and further relief as the Court may deem proper.

1-c3...

DATED this .,?

day of October, 2018.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
aire S. Tardiff
Deputy Prosecuting Attorney
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Electronically Filed
11/6/20181:39 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Seth H. Diviney, ISB #8866
LITSTER FROST INJURY LAWYERS
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Telephone: (208) 489-6400
Facsimile: (208) 489-6400
Seth.Diviney@LitsterFrost.com
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530

Plaintiff,

ANSWER

vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
Defendants.

COME NOW the Defendant, Phillip J. Browning (hereinafter Defendant),
Answers by and through his attorney Seth H. Diviney and herein admits, denies, and
alleges as follows:
I.

Admits

II.

Admits

III.

Defendant lacks sufficient information to admit and, therefore, denies.

IV.

Admits
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V.

Defendant denies that this matter involves "(1) statutory lien pursuant to
Idaho Code 31-3504(4)." Plaintiffs statement is conclusory, speculative,
and is not supported by Plaintiffs two Exhibits filed with the Plaintiffs
Complaint. Defendant denies that Plaintiff has any interest in the
"Property" described in the Plaintiffs Complaint. Notwithstanding
Defendant's denial of the first part of "V", Defendant admits that this
Court has jurisdiction over a matter where a Plaintiff alleges to possess a
statutory lien pursuant to Idaho Code§§ 5-401, 45-102, and 45-1302.

VI.

Defendant lacks sufficient knowledge to admit and, therefore, denies.

VII.

Defendant lacks sufficient knowledge to know the date Gloria D.
Browning and Marvin L. Browning, husband and wife filed a Uniform
County Medical Assistance Application, therefore, Defendant denies.

VIII.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

IX.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

X.

Defendant lacks sufficient knowledge to admit that Ada County's lien
attached to the property. Defendant does not know when Gloria D.
Browning and Marvin L. Browning filed for medical assistance and also
lacks sufficient knowledge to admit that the lien exists or remains
unsatisfied, therefore, Defendant denies.

XI.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.
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XII.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

XIII.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

XIV.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

XV.

Admits

XVI.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

XVII. Defendant denies. Ada County's Notice of Lien is insufficient evidence to
support an interest in the property pursuant to Idaho Code § 31-3501. The
lien is perfected only if the Notice of Lien was filed within 30 days of an
applicant filing for County Assistance. Defendant lacks sufficient
knowledge whether lien was perfected because Defendant does not know
if or when the applicant subject to the Notice of Lien had filed for County
Assistance.
XVIII. Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.
XIX.

Defendant lacks sufficient knowledge to admit that Plaintiff has been
required to retain an attorney and or Defendant lacks sufficient knowledge
that Plaintiff has a claim of interest in a property upon which this court can
grant relief. Because Defendant lacks sufficient knowledge to admit
Defendant denies.
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a. Paragraphs "a"-"k" do not appear to require a response, but in as much they
do, Defendant denies each and every allegation contained therein.
FIRST DEFENSE - UNTIMELY LIEN NOTICE
1. Defendant alleges that Plaintiffs lien notice was not filed within thirty-days from

receipt of application for financial assistance pursuant to Idaho Code 31-3504(4).
SECOND DEFENSE - STATUTE OF LIMITATIONS

2. Defendant alleges that Plaintiffs claims for damages should be barred and
Plaintiff should not be allowed to recover pursuant to Idaho Code§ 31-3504(4).
THIRD DEFENSE - RESERVATION OF RIGHTS

3. Defendant reserves the right to amend this or any other answer or denial stated
herein once he has had the opportunity to complete discovery regarding any of the
claims and allegations contained in the Plaintiffs complaint.
FOURTH DEFENSE - MITIGATION

4. Plaintiffs have failed to mitigate their damages, if any.
FIFTH DEFENSE - LACK OF CONSENT

5. The owner( s) of the property at the time the lien was filed, did not consent to the
lien and or to the Application for Medical Indigency Benefits and or to the
medical services covered by the Medical Indigency Benefits.
SIXTH DEFENSE - ESTOPPEL, ACQUIESCENCE, WAIVER and or
LACHES

6. Plaintiff has stood by without seeking any enforcement oflien for nearly twelve
years and permitted multiple persons subsequent to the owners at the time the
Notice of Lien was first filed to own the property without ever enforcing the lien

ANSWER-4

Page 24

despite knowing or should have knowing that the original owners at the time the
Notice of Lien was filed had deceased by September 3, 2006 and many other
public records indicating a need to enforce the lien arose as early as November
25, 2004 when a named party of the lien had passed away among many other
events of public record exemplified by Plaintiffs Complaint.
7. The Plaintiffs delay to enforce the lien before now is unreasonable. The
Defendant's connection to the alleged lien is remote. Both original alleged
Applicants are deceased and are unable to testify to the reasonableness of services
provided. The Plaintiffs unreasonable delay in enforcing the alleged lien
prejudices the Defendant because any evidence favorable to the Defendant may
be lost by time or from the multiple conveyances prior to Plaintiffs delayed
attempt to enforce the alleged lien among other reasons.
SEVENTH DEFENSE - VIOLATION OF EQUAL PROTECTION AND EQUAL
PROTECTION AND DUE PROCESS UNDER FOURTHEENTH AMENDMENT.

8. Plaintiffs claim denies and impinge upon procedural and substantive due process
rights.
ATTORNEY FEES

9. Defendant may have to incur attorney's fees in the defense of this action and is
entitled to recover his attorney's fees from Plaintiffs per local rule and law.
PRAYER FOR RELIEF

Therefore, Defendant prays for relief as follows:
1. That the Plaintiffs' complaint be dismissed with prejudice, the Plaintiff to recover
nothing;

ANSWER-5

Page 25

2. For an award on attorney's fees pursuant to rule and statute, including but not
limited to Idaho Code §§12-120 and 12-121;
3. That Defendant(s) be awarded costs and disbursements necessarily incurred in
defending this action pursuant to Idaho Rules of Civil Procedure, Rule 54; and
4. For such other and further relief that the Court deems just under the
circumstances.

DEMAND FOR JURY TRIAL
Pursuant to Idaho Civil Rule 38( a), Defendant hereby demands a trial by jury on all
issues in the above-entitled matter.
Dated this 6th day of November, 2018.

Isl Seth H. Diviney
Seth H. Diviney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on November 6, 2018 I served a true and correct copy
of the within and foregoing instrument to each of the following by the method listed:
Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
civilpafiles@adaweb.net

[ ]
[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail
Facsimile Transmission
Hand Delivery
Overnight Courier
Electronic (email)
iCourt

Isl Seth H. Diviney
Seth H. Diviney
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NO.

~~

AM.=[~_.,....__
JAN 09 2019
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY

DEPUTY

CLAIRE S. TARDIFF
Deputy Prosecuting Attorney

Civil Division
200 West Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287~7719
Idaho State Bar No. 4671

Email: civilpafiles(a),adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)

ADA COUNTY,

)

) Case No. CV0l-18-18530
)
)
) DEFAULT JUDGMENT ASTO
) CONSOLIDATED SUPPLY CO.

Plaintiff,
vs.

PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX

COMMISSION,

)
)
)

Defendants.

------------)
JUDGMENT IS ENTERED AS FOLLOWS:
That Consolidated Supply Co. be barred and foreclosed from all rights, claims, title or
interest in and to the property de:scribed in the Complaint or any part thereof.

---+-~---------1_1-..-·

IT IS SO ORDERED this _ _ _/_--

DEF AULT JUDGMENT AS TO CONSOLIDATED SUPPLY CO. - PAGE 1
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CERTIFICATE OF SERVICE

I/

I HEREBY CERTIFY that on this

'f' '"

,

I served a true

and correct copy of the foregoing DEFAULT JUDGMENT AS TO CONSOLIDATED SUPPLY Co. to the
following persons by the following method:

_ _ Hand Delivery
U.S. Mail

Claire S. Tardiff
Deputy Prosecuting Attomcy
Civil Division
200 W. Front Street, Rm 3191
Boise, ldaho 83 702

__x_

Certified Mail
Facsimile
Email: civilpafiles(iv,adaweb.net

Hand Delivery

Consolidated Supply Co.

=x U.S.Mail
Certified Mail

921 W. Orchard Street, Ste. G
Boise, ID 83 705

Facsimile
Email:

CHRISTOPHER D. RICH
Clerk of the Court
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Electronically Filed
2/7/2019 10:15 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Lusina Heiskari, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles(a ~adaweb.net

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)

ADA COUNTY,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

Case No. CV0l-18-18530
AMENDED COMPLAINT FOR

DECREE OF FORECLOSURE

Plaintiff, Ada County (hereinafter referred to as "Ada County"), by and through its
attorney of record, the Ada County Prosecuting Attorney's Office, complains of the Defendants
and says that:

I.
Ada County is a duly formed and existing county pursuant to the laws and Constitution of
the State of Idaho.
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II.
Defendant Phillip J. Browning, is the current owner of the subject property ("Property")
located at 3939 Lemhi Street, Boise, ID 83705, which is identified as Parcel No. R2024380650
and is described in the Ada County Records as follows:
The East half of lots 5 and 6 in Block 8 of Eagleson Park Subdivision No. 4,
According to the official plat thereof in Book 9 of Plats at Page 424, Official
Records of Ada County, Idaho

III.
Consolidated Supply Co, LLC is the Beneficiary of a Second Deed of Trust dated
November 26, 2002, from Marvin L. Browning and Gloria D. Browning, which was recorded as
Instrument No. 102140451 on November 26, 2002.
IV.
The Idaho State Tax Commission holds a lien as against Philip J. Browning, which lien
was filed on March 5, 2018, and is Lien No. 922289.

V.
Wilmington Savings Fund Society is the assignee of a corporate assignment of deed of
trust from CitiFinancial Servicing LLC, dated December 27, 2017, and recorded in the Ada
County Records as Instrument Number 2018-001996.

CitiFinancial Servicing LLC was the

assignee of a corporate assignment of deed of trust from Associates First Capital Corporation,
dated December 27, 2017, and recorded in the Ada County Records as Instrument Number 2018001995. The deed of trust assigned in the above named assignments herein is dated January 30,
1997, executed by Marvin L Browning and Gloria D. Browning to Associates Financial Services
Company of Idaho, Inc. and recorded in Instrument Number 97008530 in the office of the
Recorder of Ada County, Idaho regarding property commonly known as 3636 Lemhi Street,
Boise, Idaho 83 705.
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VI.
Phillip J. Browning, the current title holder, acquired the Property described above from
Carol L. Wyatt by quitclaim deed dated April 12, 2012, Instrument No.112033685, recorded in
the Ada County Records.

VII.
This matter involves the foreclosure of one ( 1) statutory lien pursuant to Idaho Code
§ 31-3504(4) in the name of Gloria D. Browning and Marvin L. Browning, both deceased, on the
real property identified in Paragraph II above, and this Court has jurisdiction over the subject
matter of this case under Idaho Code§§ 5-401, 45-102 and 45-1302.

VIII.
Ada County, by and through the Ada County Board of County Commissioners, is the
supervisory board for providing medical assistance under Idaho Code § 31-3501 et seq. through
the Catastrophic Health Care Cost Program.

IX.
On or about September 6, 2000, Gloria D. Browning and Marvin L. Browning, husband
and wife, filed a Uniform County Medical Assistance Application requesting Ada County
provide financial assistance for necessary medical treatment provided to Gloria D. Browning
beginning on August 31, 2000.

X.
As a result of the filing of the application, Ada County filed a Notice of Lien and
Application for Medical Indigency Benefits (Instrument No. 100076583) pursuant to Idaho Code
§ 31-3504(4), claiming a statutory lien on behalf of Ada County and/or the Catastrophic Health
Care Cost Program in an unliquidated amount against all real and/or personal property of Gloria
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D. Browning and Marvin L. Browning. The priority date of said lien was August 31, 2000. A
copy of the Notice of Lien is attached as Exhibit A.
XI.
The medical indigency lien is junior to the Deed of Trust from Marvin L. Browning and
Gloria D. Browning to Associates Financial Services Company of Idaho, Inc., which deed of
trust was filed on February 3, 1997 and recorded as Instrument No. 97008530 in the Ada County
Records. No reconveyance or satisfaction of said deed of trust has been recorded in the Ada
County Records.
XII.
Ada County expended approximately $10,989.65 in county medical assistance to Gloria
D. Browning. The outstanding balance due to the County is shown on the attached Exhibit B.
XIII.
Ada County's lien attached to the property owned by Gloria D. Browning and Marvin L.
Browning at the time of the medical assistance application and now owned by Phillip J.
Browning, which lien remains unsatisfied.
XIV.
On or about September 1, 2006, an Affidavit of Surviving Spouse following the death of
Marvin L. Browning on November 25, 2004, which Affidavit was signed by Patricia Ann Lile,
attorney in fact for Gloria D. Browning, was recorded in the Ada County Records as Instrument
No.106141826.

xv.
On or about July 2, 2006, Patricia Ann Lile, attorney in fact for Gloria D. Browning,
quitclaimed the Property to Carol Wyatt, a single person. The quitclaim deed was recorded
approximately three years after the death of Gloria D. Browning (September 3, 2006) on
AMENDED COMPLAINT FOR DECREE OF FORECLOSURE - PAGE 4
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February 26, 2009 as Instrument No.

109021835.

There was no probate of Gloria D.

Browning's estate opened in Ada County.

XVI.
On or about August 12, 2009, Carol Wyatt conveyed the Property by quitclaim deed to
William H. Browning and Sandra E. Browning as Instrument No. 109094157.

XVII.
On or about September 15, 2009, William H. Browning and Sandra E. Browning
conveyed the Property by quitclaim deed to Carol Wyatt as Instrument No. 109106900.

XVIII.
On or about April 12, 2012, Carol Wyatt conveyed the Property by quitclaim deed to
Phillip J. Browning as Instrument No. 112033685.

XIX.
None of the conveyances mentioned in paragraphs XII through XV above were made
with the assistance of a title company and said transfers by quitclaim deed were all made without
satisfying the lien from 2000 owing to Ada County.

xx.
Ada County claims an interest in the Property pursuant to the execution and recording of
the Notice of Lien and Application for Medically Indigent Benefits (Exhibit A) which was filed
pursuant to Idaho Code § 31-3501 et seq., which lien in the names of Gloria D. Browning and
Marvin L. Browning remains unpaid.

XXI.
Plaintiff has been required to purchase a litigation guarantee to conduct this foreclosure
action, and Plaintiff is entitled to the cost of this litigation guarantee, which is in the sum of Two
Hundred Twenty-Seven 00/Dollars ($227 .00).
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XXII.

Plaintiff has been required to retain an attorney to prosecute this action and is entitled to
an award of reasonable attorney fees and costs incurred herein, pursuant to Idaho Code §§ 12120, 12-121, Rule 54 of the Idaho Rules of Civil Procedure, and other applicable laws of the
State of Idaho and the Rules of Civil Procedure.

WHEREFORE, Plaintiff prays for Judgment, Order and/or Decree against the
Defendants as follows:
a) For a determination of the priority of liens on the Subject Property described herein
regarding right to the estate and title of claim of all named Defendants;
b) For judgment to be granted to Ada County and against Defendants for the principal
sum of $10,989.65;
c) For judgment to be granted to Ada County for attorney's fees if judgment is entered by
default and for such further sum as the Court deems just and reasonable if this matter is
contested;
d) For judgment to be granted to Ada County in the amount of Two Hundred TwentySeven and 00/100 Dollars ($227.00) for the cost of the litigation guarantee;
e) For an adjudication that the Ada County lien be foreclosed; that the usual decree of
foreclosure be made for the sale of the Subject Property; that the proceeds of said sale shall be
applied in payment of the indebtedness to Ada County, as aforesaid, and the costs and expenses
of this action.

f) For an adjudication that all of the Defendants, and each of them, have no right, title or
interest or claim in and to the property described above or any part thereof; and that each of
them, and any person claiming under them, and all persons having any lien, claim, judgment or
AMENDED COMPLAINT FOR DECREE OF FORECLOSURE - PAGE 6
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decree on or against said property, or any part, parcel or portion thereof, either as purchaser,
encumbrancer or otherwise, be barred and foreclosed from all rights, claims, interest or equity of
redemption in and to the Subject Property and in and to every part, parcel or portion thereof
when the time for redemption has elapsed;
g) For an award of post judgment fees and costs that arise in conjunction with obtaining
the sheriffs sale and executing on the judgment;
h) That the Court permit Plaintiff to credit bid any amount up to the entire amount of the
judgment at said sale and permit any other party to this action to become a purchaser at the
foreclosure sale;
i) That the Court direct the sheriff, after the time for redemption has elapsed, to execute a
deed to the purchaser and that any such purchaser be let into possession of the Subject Property.
j) For such other and further relief as the Court may deem proper.

DATED this

rjl7 day ofFebruary, 2019.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:

C~rnft'

/J.

Deputy Prosecuting Attorney
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RECORDED·REOUESTOF
ADA COUNTY RECORDER
.J. DAVIO NAVARRO

FEE~D EPUT~
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ADA COUNTY COMMUNITY SERVICES

NOTICE OF LIEN AND APPLICATION
FOR MEDICALLY INDIGENT BENEFITS

Pursuant to Idaho Code 31-3501 et seq. the Board of Cou~ Commissioners of
Ada County hereby claim a statutory lien on behalf of Ada County nd/or the
Catastrophic Health Care Cost Program in an unliquidated amou t against
real
and/or personal property of Browning, Gloria D. and Marvin L. hose last known
address is 3939 Lemhi, Boise, Idaho 83705. Said lien arises from an application of
necessary medical services which were rendered to the above named individual or their
minor dependent{s), which service 001:flmenced on the 31st day of August, 2000.
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STATE OF IOAHO )

) s.s

County of Ada

)

On this 26th day of September, 2000, before me the undersigned, a Notary

Public in and for said State, personally appeared Roger D. Simmons, Chairman of the
Board of Ada County, known or identified to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he/she executed the
same on behalf of the Board.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year...fJi&\~ve
written.
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Notary Public for the State of Idaho

Residing at Ada County
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My Commission Expires: March 15. 2005
(ID #9618)
· . on #14242
CEM/srs (Application Date 9/6/00)
(Real Property Yes)
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Statement# : 961808232018
Client ID:

Ada County Indigent Services

Bill t0 :

Comments:

Estate of Gloria Browning

9618

Lien 100076583 and N3687

3939 Lemhi
Boise., Id 83705

County Applications

14242

10,989.65
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Electronically Filed
3/20/2019 4:49 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Lusina Heiskari, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles@.adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)

ADA COUNTY,
Plaintiff,

Case No. CV0l-18-18530

)

vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)
)
)

MOTION FOR SUMMARY
JUDGMENT

COMES NOW, Plaintiff Ada County, by and through counsel, Claire S. Tardiff, Ada
County Prosecuting Attorney's Office, Civil Division, and pursuant to Rule 56 of the Federal Rules
of Civil Procedure, moves this Court for Summary Judgment in this matter.
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This motion is made on the grounds and for the reasons that there is no genuine issue of any
material fact. The motion is supported by the Memorandum in Support of Motion for Summary
Judgment, as well as the pleadings and other documents on file with the Court.

·1

DATED this

~0

rA/\

day of March, 2019.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Claire S. Tardiff
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~-1:l day of March, 2019, I served a true and correct
copy of the foregoing MOTION FOR SUMMARY JUDGMENT to the following person(s) by the
following method:

Elisa S. Magnuson
Idaho Attorney General's Office

_ _ Hand Delivery
U.S. Mail
Certified Mail
E-serve: elisa.magnusonra 1tax.idaho.J ov

POBox36
Boise, ID 83722

-+---

Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83 705

_ _ Hand Delivery
U.S. Mail
Certified Mail
__)£_ E-serve: seth.divine\- r'ciHitsterfrost.com

Legal Assistant
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Electronically Filed
3/20/2019 4:49 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Lusina Heiskari, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles@ adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)
)

Case No. CV0l-18-18530
MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT

)
)
)
)
)

Ada County brought an action against Phillip J. Browning seeking to foreclose on a
medical indigency lien filed on the property currently titled in the name of the Defendant, Phillip

J. Browning. The lien remains unsatisfied and is subject to be paid upon foreclosure of the
property.
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PROCEDURAL FACTS AND BACKGROUND
On October 4, 2018, Ada County on behalf of Ada County Indigent Services, filed a
Complaint in this matter seeking foreclosure of a medical indigency lien in the names of Gloria
D. Browning and Marvin L. Browning, who received medical assistance from Ada County on an
application filed on September 6, 2000. On February 7, 2019, Ada County filed an Amended
Complaint, attaching as Exhibits a copy of the recorded Notice of Lien and a copy of a Statement
of Amount Owing from Ada County Indigent Services. The Amended Complaint also named an
additional defendant, Wilmington Savings Fund Society Bank, which has not yet answered.
Defendant, Phillip J. Browning, timely answered the original Complaint, but has not answered
the Amended Complaint.

STATEMENT OF MATERIAL FACTS
Upon the filing of the medical indigency application of Gloria D. Browning and Marvin
L. Browning on September 6, 2000, an automatic lien as against the real and personal property of
the applicants was created by operation of law. See Idaho Code § 31-3504(4). On September
26, 2000, Ada County recorded a Notice of Lien as against the real property of the Brownings in
the Ada County Records, as Instrument No. 100076583. The recording was duly filed within
thirty days of the date of the indigency application, in accordance with Idaho Code § 31-3054(4).
The recording created a perfected security interest in the Brownings' real property located at
3939 Lemhi Street, Boise, Idaho, which property the Brownings owned at the time of the filing
of the indigency application.
The Board of Ada County Commissioners approved the application of the Brownings and
paid a total of $10,989.65 to the medical providers listed on the Brownings' application. The
Board's Order approving the application was a final order that is not subject to collateral attack
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by Defendant, Phillip J. Browning, in this action. The full amount paid by the County remains
due and owing.
Ada County's lien recorded against the property was not satisfied upon either the deaths
of Marvin L. Browning or Gloria D. Browning or in connection with any of the subsequent
conveyances, which were all accomplished by way of quitclaim deeds. The property currently
stands in the name of the Defendant, Phillip J. Browning, which property may be the subject of a
foreclosure action and sale by the lienholder in order to receive full payment of the amount of the
lien.

LEGALSTANDARDFORSUMMARYJUDGMENT
Summary judgment is appropriate only when there are no genuine issues of material fact
and the case can be decided as a matter of law. I.R.C.P. 56(c); Ambrose ex rel. Ambrose v. Buhl
Joint Sch. Dis. #412, 126 Idaho 581, 887 P.2d 1088 (1994). "If the evidence reveals no disputed

issues of material fact, what remains is a question of law, over which this Court exercises free
review." Friel v. Boise City Hous. Auth., 126 Idaho 484, 485, 887 P.2d 29, 30 (1994). "[N]o
dispute of fact is 'material' unless it relates to an issue that is disclosed by the pleadings. Harms
Memorial Hospital v. Morton, 112 Idaho 129, 730 P.2d 1049 (Ct. App. 1986), citing Argyle v.
Slemaker, 107 Idaho 668, 691 P.2d 1283 (Ct.App. 1984)." Edmondson v. Shearer Lumber
Products, 139 Idaho 172, 176, 75 P.32d 733, 737 (2003).

The moving party is entitled to a judgment when the nonmoving party fails to make a
showing sufficient to establish the existence of an element essential to that party's case on which
that party will bear the burden of proof at trial. Baxter v. Craney, 135 Idaho 166, 16 P.3d 263
(2000). In order to meet its burden, the moving party must establish the absence of any genuine
issue of material fact on an element of the nonmoving party's case. Smith v. Meridian Joint Sch.
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Dist. No. 2, 128 Idaho 714, 918 P.2d 583 (1996). Where the affirmative defenses pleaded did

not state a legal defense and the alleged counterclaims were properly stricken, no genuine issues
of fact existed, therefore authorizing entry of summary judgment. See Allen v. Ruby, 87 Idaho 1,
389 P.2d 581 (1964).
ARGUMENT

The indigency lien at issue comports in form and substance with the requirements of
Idaho Code § 31-3504(4). The recorded lien created a perfected security interest in the real
property located at 3939 Lemhi Street, Boise, Idaho.
A lien is a charge upon the property to secure payment of a debt and transfers no title to
the property subject to the lien. Chavez v. Barrus, 146 Idaho 212, 221, 192 P.3d 1036, 1045
(2008). "Every transfer of an interest in property ... made only as a security for the performance
of another act, is to be deemed a mortgage." Idaho Code § 45-904. A security instrument,
however it is called, is a mortgage whenever real property is encumbered as security for a debt or
liability. Rush v. Anestos, 104 Idaho 630, 634, 661 P.2d 1229, 1233 (1983), citing Kendrick v.
Davis, 75 Wash. 2d 456, 452 P.2d 222 (Wash. 1969).

When a transaction amounts to a

mortgage, it must be foreclosed to satisfy the debt secured thereby. Jassaud v. Samuels, 58
Idaho 191, 71 P.2d 426 (1937).
In his Answer to the Complaint, Defendant attempts to raise a factual issue by
challenging the validity of the County's lien. He argues that the lien was not filed within thirty
days of the date of the indigency application, presumably because he was not provided with a
copy of the application to independently verify the date of the application. However, the date of
application appears on the recorded Notice of Lien, as is noted by the County Indigent Office
when it prepares and records every Notice of Lien. To assert that the recording of the lien was
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untimely, without evidence to contradict the date of application appearing on the Notice of Lien,
does not create a factual issue to be determined by the trier of fact.
Defendant further challenges the reasonableness of the medical services that the County
made payment on and contends that the medical indigency applicants were never provided a
copy of the Notice of Lien, and that they did not agree to the placement of the lien on their
property.

These assertions all relate to the County's processing of the medical indigency

application that resulted in the payment of medical bills, which payment total is the liquidated
amount of the lien. Such arguments were only available to the indigency applicants vis avis the
County Board's action, and as asserted herein, they constitute a collateral attack on the Board's
action to approve the indigency application. Where the county commissioners had in good faith
acted on a matter within their jurisdiction (applications for medical indigency benefits under
Chapter 35, Title 31, Idaho Code) and no appeal was taken as provided in law, their order
became final and was not subject to collateral attack. Dexter Horton Trust & Sav. Bank v.
th
Clearwater County, 235 F.743 (D. Idaho 1916) aff'd, 248 F. 401 (9 Cir. 1918); Udy v. Cassia

County, 65 Idaho 585, 149 P.2d 999 (1944). The County Board of Commissioners acted on the

Brownings' application, approving the application and making payments thereon, which
approval was clearly not adverse to the Brownings, not appealable; and it was therefore final and
not subject to collateral attack. As a matter oflaw, the County's lien in the amount alleged in the
Complaint is a valid lien that attached to the property currently standing in the name of the
Defendant.
Defendant's remaining contentions all go to the timing of the County's action to
foreclose on Defendant's property. Defendant asserts estoppel, laches, and waiver in that the
County waited until this late date to seek satisfaction of its lien against Defendant and not as
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against any of the prior titleholders. There is, however, no statute of limitations governing the
foreclosure of a lien; and there is no expiration of the lien. To satisfy the debt secured by the
lien, the County is entitled to seek a foreclosure decree and proceed to a sale of the property. See

Jaussaud v. Samuels supra.
The recorded lien provided notice to all, including the Defendant, of an encumbrance on
the property at 3939 Lemhi Street, Boise, Idaho, which dispels Defendant's claim that he was
denied due process. Defendant's claimed lack of knowledge of the lien is unavailing and in no
way invalidates the lien.

Nor is it an obstacle to the County looking to the property for

repayment of the funds expended on behalf of Gloria D. Browning and Marvin L. Browning,
regardless of the fact that the property is currently titled in the name of the Defendant. It is
immaterial that title changed hands multiple times since the time that the property was in the
names of Gloria D. Browning and Marvin L. Browning. It is irrelevant that the lien dates back to
2000 and is only now being foreclosed upon. The only relevant fact is that the lien remains as a

secured interest in the property as it was not satisfied as part of an earlier conveyance.
Ada County has been forced to retain the services of the Ada County Prosecuting
Attorney's Office, Civil Division, and has and will continue to incur fees and costs in the
prosecution of the foreclosure action.

The County requests that it be granted reasonable

attorney's fees and costs pursuant to Idaho Rule of Civil Procedure 54, Idaho Code § 12-117 and
Idaho Code § 12-120.

CONCLUSION
The only defense asserted by the Defendant is a collateral attack on the County's lien in
the amount of $10,989.65. However, the Board's action approving the indigency application
was a final decision of the Board that was not subject to appeal. Defendant is therefore estopped
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from asserting arguments contesting the services paid by the County on the indigency
application, which payment is the basis for the amount of the lien. The Defendant has raised no
issue of fact to contradict that the County has a valid lien in the amount of $10,989.65, which
remains unpaid and which may be foreclosed upon. The County is entitled to a judgment of
foreclosure and respectfully requests that the Court enter an Order granting judgment to the
County, as well as an award of fees and costs as the Court deems just.
DATED this

JdY4'

day of March, 2019.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

o2o4:-:

day of March, 2019, I served a true and correct
I HEREBY CERTIFY that on this
copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT to the following person(s) by the following method:

POBox36
Boise, ID 83 722

_ _ Hand Delivery
U.S. Mail
Certified Mail
~ E-serve: elisa.magnuson@tax.idaho. gov

Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83 705

_ _ Hand Delivery
U.S. Mail
Certified Mail
~ E-serve: seth.divine (aJlitsterfrost.com

Elisa S. Magnuson
Idaho Attorney General's Office

Legal Assistant
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Electronically Filed
4/3/2019 2:37 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Lusina Heiskari, Deputy Clerk

Seth H. Diviney, ISB #8866
LITSTERFROSTINJURYLAWYERS
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Telephone: {208) 489-6400
Facsimile: (208) 489~6400
Seth.Diviney@LitsterFrost.com
Attorney for Defendant Phillip J. Browning
--

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OFIDAHO,IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18~18530

ADA COUNTY,
·· ., !:Plaintiff, .

ANSWER TO AMENDED
. , ,.CCJM:PLAINT ·

vs.

·PHILLIPJ~ BROWNING, ·
.CONSOLIDATED.SUPPLY.CO.,
IDAHO STATE TAX COMMISSION,
WILMINGTON SAVINOS FUND
SOCIETY,.FSB, AS TRUSTEE OF
.STANWICH MORTGAGE TRUST A,
Defendants.

COME NOW the Defendant, Phillip J. Browning (hereinafter Defendant), .
. Answers·.:by',~andthrough his .attorney Seth H. Diviney and hereby responds to and
··:c:answers·.Plaintiff·.s.Amended Company herein by admitting, denying and alleging as
follows:
I.

Admits

IL

Admits
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III.

Defendant lacks sufficient information to admit and, therefore, denies.

IV.

Defendant lacks sufficient information to admit and, therefore, denies.

V.

Defendant lacks sufficient information to admit and, therefore, denies.

VI.

Admits

VII.

Defendant denies that this matter involves "(1) statutory lien pursuant to
Idaho Code §31~3504(4)." Plaintiffs statement is conclusory,.speculative,
and is not S_!!Pported by Plaintiffs two Exhibits filed with the Plain!!ff s
Amended Complaint. Defendant denies that Plaintiff has any int_erest in
the,~'Property'·' described. in the Plaintiff's Amended Complaint.
· Notwithstandi:ng Defendant's denial of the first part·of"V", Defendant
.. adriiits.:that.this·Courthasjurisdiction over a matter where a.Plaintiff
· ·allegesto··possess a statutory lien_pursuantto Idaho Code-§§ 5-401,45102;·and·45;;;1302.

VIII.

Defendant lacks sufficient knowledge to admit and, therefore, denies.

IX.

Defendant lacks sufficient knowledge to know the date Gloria D.
Browning and Marvin L. Browning, husband and wife filed a Uniform
.. -County Medical.Assistance Application, therefore, Defendant denies .

. X.

Defendant lacks sufficientknowledge to admit, therefore,Defendant
deriies .

.•· XL

.Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

XII.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.
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XIII.

Defendant lacks sufficient knowledge to admit, .therefore, Defendant
denies.

XIV.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.

XV.

Defendant lacks·sufficient knowledge to admit, therefore, Defendant
-denies.

XVI.

Defendant lacks suffici~t knowledge to admit, therefore, Defendant
denies.

· XVII. Defendant-lacks .sufficient knowledge to admit, therefore, Defendant
denies.

·_·:JCVIIL.Admits
XIX. ·, Defendant lacks -sufficient knowledge to admit,· therefore, Defendant

· denies.
XX.

Defendant denies. Ada County's Notice of Lien is insufficient evidence to
support an interest in the property pursuant to Idaho Code § 31-3501. The
lien is perfected only if the Notice of Lien was filed within 30 days of an
applicant.filing for county assistance. Defendant lacks sufficient
knowledge whether lien was perfected because Defendant does not know

· if or when the applicant subject to the Notice of Lien had been filed
- seeking County Assistance.
XXI.

Defendant lacks sufficient knowledge to admit, therefore, Defendant
denies.
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XXII.. Defendant lacks sufficient knowledge to admit that Plaintiff has been
required to retain an attorney and or Defendant lacks sufficient knowledge
that Plaintiff has a claim of interest in a property upon which this court can
grant relief. Because Defendant lacks sufficient knowledge to admit
Defendant denies.
a. Paragraphs "a"-''j" do not appear to require a response, but in as much they
do; Defendant denies each and every al~~gation contained therein.

FIRST D.EFENSE -UNTIMELY LIEN NOTICE
. 1. Defendant alleges that Plaintiff's lien notice was not filed within thirty-days from
receipt ofapplication for financial assistance pursuant to Idaho Code §31-504(4).

_:·::::$E.C0ND DEFENSE - STATUTE OF LIMITATIONS
2. ·Defendantalleges ,that Plaintiff-s, claims for· damages-should be barred and
· Plaintiff should not be allowed to recover pursuant to Idaho Code §31-3504(4).

THIRD DEFENSE - RESERVATION OF RIGHTS ·
3. Defendant reserves the right to amend 'this or any other answer or·denial stated
herein once he has had the opportunity to complete discovery regarding any of the
... _···.claims.and allegations contained in the Plaintiff's complaint.

FOURTH DEFENSE - MITIGATION
. - '4.· -:·Plaintiffs 'have failed to mitigate their damages, if any .

.FIFTH DEFENSE -LACK OF CONSENT
5. The owner(s) of the property at the time the lien was filed, did not consent to the
lien and or to the Application for Medical Indigency Benefits and or to the
medical services covered by the Medical Indigency Benefits.

ANSWER TO AMENDED COMPLAINT - 4

Page 52

SIXTH DEFENSE - ESTOPPEL, ACQUIESCENCE, WAIVER and or
LACHES
6. Plaintiff has stood by without seeking any enforcement of lien for nearly twelve
years and permitted multiple persons subsequent to the owners at the time the
Notice of Lien was first filed to own the property without ever enforcing the lien
despite knowing or should have knowing that the original owners at the time the
_l~Totice ofLien was filed had deceased by September 3,_~006 and many other
public records indicating a need to enforce the lien arose as early as November
25, 2004 when-a named party of the lien had passed away among many other
events of public record.exemplified-by Plaintiff's Complaint.

· '..:7.. · ·:Tue:Plaintiff'.S.::delay to enforce the lien before now is unreasonable. The
·Defendant's connection to the alleged lien is remote. Both original alleged
Applicants,·are deceased and are unable to testify to the reasonableness of services
provided. The.Plaintiffs unreasonable delay in enforcing the alleged lien_
prejudices the Defendant because any evidence favorable to the Defendant may
be lost by time or from the multiple conveyances prior to Plaintiffs· delayed
·.:attempt to:'enforce the alleged lien among other reasons.

SEVENTH DEFENSE - VIOLATION OF EQUAL PROTECTION AND EQUAL
. PROTECTIONAND DUE PROCESS -UNDER 'FOURTHEENTH AMENDMENT.
-8. -:Plaintiff-s claim denies and· impinge upon procedural and substantive due process
rights.

EIGHTH DEFENSE- DEFENDANT DOES NOT OWE DUTY TO REIMBURSE
THE FINANCIAL ASSISTANCE OVER A REASONABLE PERIOD OF TIME.
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9. · The county commissioners may determine the applicant reimburse the obligated
county and the board for "such reas~nable portion of the financial assistance paid
on behalf of the applicant as the county commissioners may determine that the
applicant is able to pay from resources over a reasonable period of time." Idaho
Code §3l-3510A(l) Reimbursement obligations do notextend to anyone other
than the applicant. Even if a non-applicant were obliged to assume the
reimbursem.~_!lt determination in lieu of deceased applicant(s), mak~~g that
determination eighteen years later offends the statute's standard that applicant pay
over-a reasonable period of time.

-NINTH DEFENSE-·.PERSONAL OBLIGATION IS NOT IMPLIED BY LIEN
·- .10..TheDefori&nt.is not:personally subject to-~juq.gment for the_principal sum of

$10,989.,65. This sum r~presents-the Plaintiffs alle,ged·lien. Evenifthe lien-were
·valid,·the''creation of.alien does not of itself imply that any person is bound to
perform the act for which the lien is a security." Idaho Code §45-11 L

ATTORNEY-FEES 11. Defendant may have to incur attorney's fees in the defense of this action and is
... entitled.to·recover his attorney's fees from Plaintiffs per local rule andlaw.

PRAYER FOR RELIEF
.-· Therefore, Defendant prays for relief as· follows:

l. That the Plaintiffs' complaint be dismissed with prejudice, the Plaintiff to recover
nothing;
2. For an award on attorney's fees pursuant to rule and statute, including but not
limited to Idaho Code §§12-120 and 12-121;
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3. That Defendant(s) be awarded costs and disbµrsements necessarily incurred in
defending this action pursuant to Idaho Rules of Civil Procedure, Rule 54; and
4. For such other and further relief that the Court deems just under the
circumstances.
DEMAND FOR JURY TRIAL

Defendant waives his right to a trial by jury on all issues in the above-entitled ·
matter.
Dated this 3rd day of April, 2019.
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CERTiFICATE OF SERVICE
I HEREBY CERTIFY that on April 3, 2019 I served a-true and correct copy of the
within and foregoing instrument to each of the following by the method listed:
Claire S. Tardiff
Deputy Prosecuting Attorney-Civil Division
200 W. FrontStreet,Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
civilpafiles@adaweb.net

[ ]
U.S. Mail
[ ]
Facsimile Transmission
[ ]
Hand Delivery
[ ]
Overnight Courier
[ ]
Electronic (email)
civilpafiles@adaweb.net
[X]
iCourt

William L. Bishop, Jr.
.. Michael H.:Hekm.an
WEINSTEIN & RILEY, P~S.
2001 ·westeni Avenue; Suite 400
Seattle, Washington 98121

[ ]
U.S. Mail
[ ]
Facsimile Transmission
[ ]
Hand Delivery
[ ]
Overnight.Courier
[ ]
Electronic (email)
michaelh@w~legal.com
T ·] · iCourt

ANSWER TO AMENDED COMPLAINT - 8

Page 56

Electronically Filed
6/12/2019 9:39 AM
Fourtn Judicial District, Ada County
Phil Mc.Grane, Clerk ot"the Court
By: Nichole Snell, Deputy Clerk

Seth H. Diviney ISB #8866'
3501 W. ·Elder Street, Suite 208
Boise, ID 83705
Email: seth.diviney@litsterfrost.com
Phone: (208) 489-6400
. Fa:x;:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT_
OF THE STATKOF IDAHO, IN AN_D _¥.9R THE COUNTY OF ADA

· ADA COUNTY,

Case No. CV0l-18-185 30
, Plaintiff,

vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
... IDAHO STATE TAX COMMISSION,
.. W'ILMINGTON SAVINGS.FUND
SOCIERTY, FSB, AS TRUSTEE OF
STANWICH MORTGGA GE TRUST

DEFENDAN T'SMOTION AND
· MEMORAN DUM IN SUPPORT
OF-DEFEND ANT'S MOTION'FO R
SUMMARY JUDGMENT

A,
Defendants.

COMES NOW the Defendant, Phillip Browning, by and through his attorney of record,
Seth H. Dtvin~y,andre~pectfullymoves-the Court, pursuantto Idaho Rules of Civil Procedure
56, and for the reasons stated in.the Defendant's Memorandum herein, to dismiss Plaintiffs
lawsuitwith-prejudice..and-award Defendant Browning costs and attorney fees pursuant to Idaho
Code §12-120(3), Idaho Code §12-121, and Idaho Code §12-117.

DEFENDANT'S MOTION AND MEMORANDUM IN SUPPORT
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 1
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STATEMENT OF ISSUES

I.
II.
III.

Whether Ada County has established the existence of the medical assistance lien?
Whether Ada County has established a liquidated claim?
Whether Ada County has establis~ed that the county paid $10,989 of Gloria Browning's
medical bills?

.·IV.
V.

.,.Whether Phillip Browning is subj ecfto a personal judgment?
Whether Ada County has established that the statute of limitations does not apply to this
.statutory lien?
INTRODUCTION
Ada County se'eks-to foreclose against an indigencylien arising from medical services

Gloria D. Browning had allegedly received from August 31, 2000 to late September20 00. The
· subjed.prop~rty is .currently own~d by Phillip Browning. Ada County also seeks a personal
judgment against Phillip Browning for the alleged expenses the county paid on behalf of Gloria
D; Browning. The county does not allege that Phillip Browning was an applicant of the
_indigency benefits. Nor does the county allege that Phillip Browning received medical services
. . ·paid ·by·the ·eounty. Nor does the county allege that Phillip Browning is ·an obligated person
under.Idaho Code 31-3501 et. seq. Nor does the county allege that Phillip Browning was a
·personal representative of the Estate of Gloria D. Browning. Nor does the county allege that
·. ·Phillip Browning is Gloria D. Browning's heir. Nor does the county allege that Phillip
· · Browning had subjected himselfto any contractual obligation with the county.· However, the ·
county does allege that Gloria D. Browning's application subjects Phillip-Browning to "[a]
personal judgment[... ] for the principal sum of $10,989.65." See Pl. 's Amended Complaint for
DEFENDANT'S MOTION AND MEMORANDUM IN SUPPORT
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Decree ofForeclosur e at 6. Additionally, the county alleges that Phillip Browning is subject to
personal judgment for attorney fees, the cost of a litigation guarantee and that Phillip Browning
has "no right, title, or interest, or claim-in the property" and is subject to any post judgment fees
and costs. Id at 6-7.
The county has failed to establish whether any lien exists ~gainst the subject property,
that Phillip Browning is subject to a personaljudg ment, and that the county lien can be
foreclosed after the..Statute of Limitations has run.

LEGAL.STANDARD FOR SUMMARY JUDGMENT
In a.motion for summary judgment, the moving party bears the burden of proving the
absence of a material fact. Sadid v. Idaho State University, 151 Idaho 932, (2011). "When
considering whether the evidence in-the record shows· that there is no genuine issue of material
fact, the trial court must liberally construe the facts, and draw all reasonable inferences, in favor
_.. ofthenonmovi1:1gparty.." Liberty Bankers Life Ins. Co. v. Witherspoon, Kelley, Davenport &

Toole, P.&, 159 Idaho 679, (2016). "If the evidence reveals no_ disputed issue of material fact,
then only a question of law remains, over which this Court exercises freereview." Lapham v.

Stewart, 137 Idaho 582, (2002).

STATEMENT OF FACTS
· Ada County has brought a foreclosure action against a property currently owned by
Phillip Browning but arising from amedical services allegedly provided to Gloria D. Browning
.commencing August 31, 2000. The county has requested the Court determine the lien priority of
the· county's lien, order a personal judgment against Phillip Browning, determine that Phillip
Bro~ing has no right to the property, and foreclose on the lien. .See Pl. 's Amended Complaint

for Decree ofForeclosure at 6-7.
DEFENDANT'S MOTION AND MEMORANDUM IN SUPPORT
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· _ The county claims it paid $10,989.65 in medical service benefits through the County
Medical Indigency Care Program ("County Program" ) on behalf of Gloria D. Browning. Id. at 4.
The county submitted two Exhibits with the Amended Complaint. Id. at Ex. 's A-B. Exhibit A is
a lien notice naming Gloria D. Browning arid Marvin L. Browning ("Notice of Lien") filed on
September 26, 2000. Id. at Ex. A. The county provided evidence that _the Estate of Gloria
Browning has not made any payments on the $10,989.65 .. The county also provided a document
.·in response to Defendan t's ,First-Request for Production ... The county's documen t entitled :~Ada
County Indigent Services Request Provider Dates of Service" ("Request") was generated and
datedMa rch7,201 9. .See Pl. 'sAnswer s and Responses to Def 's First Set ofInterrogatories,

FirstReq uestfor Production, and First Request for Admissions at 7-8, Exhibit 1 (attached hereto
·and incorpoiatedliefeiffby"tliis reference). The Report indicates that Ada County paid $10,000 of
the medical services andthat Idaho's catastrophic health care cost program paid the remaining

· $989.'65.Jd: The.docu mentalso :.allegest he Estate of Gloria Brownin gwas the recipient to these
benefits. Id. The document also includes dates of service of August 30, 2000. Id. Ada County
Paramedics, Idaho Emergency Physicians, and Gem State Radiology are listed on the Request
for having provided medical services and charges commencing August 30, 2000. Id. No hospital
· . -reports. an :A:ugust30,2000 date of service~ Jd. Itis··unkn own where the ambulance·could have
delivered Gloria Browning on August 30, 2000. St. Alphonsus RMC did not charge for August
30, 2000 even when the St. Alphonsus bill represents the majority of all bills in the Request. The
sumofall ·dates of medical services totals $10,989.65.
The·coUl1ty also included "Exhibit A" ("Notice of Lien") with the Amended Complaint.
The Notice of Lien includes a notarized statement by Roger Simmons testifying that Gloria D.
Brownin g's medical services began on August 31, 2000. The county has not provided Defendant
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Browning with a copy of the Uniform County Medical Services Applicatio n ("Applicati on")
alleged in the Amended Complaint. The county has also not provided a copy of Gloria D.
Browning' s file. The county has not provided a copy of Ada County Board of Commissio ners'
Findings of Fact, Conclusions of Law, Final Determination, nor an Order ofReimbur sement.
The county has filed a Motion for a Protective Order specifically asking this Court to protect the
Application, the Final Determination, the Order of Reimbursement, and all other information
... found in Gloria D. Browning' s file from being ..discovered by Defendant Browning. A hearing is ······•-··-·
scheduled to address the Motion for a Protective Order on July· 10, 2019.
ARGUME NT

A. Ada County has not provided evidence that a lien exists.
·Ada County has failed to establish a lien was ever created. A lien is created when an
applicant files a county medical assistance application for financial assistance with the clerk's
office,purs uatitto Idaho.Code §31-3501 et seq. In July of 2000, the legislature enacted some
edits to the code. Idaho Code §31-3504(1) (2000) required that:
An. applicant requesting assistance under this chapter shall complete a written application
a uniform form ~greed to by the Idaho association of counties and the Idaho hospital
.association.. The truth of the rnatters- contained in the application shall be sworn to by the
·applieant. The -application shall be signed by the applicant or on the applicant'·s behalf
and filed in the clerk's office.

When the application was properly filed in the clerk's office, an automatic lien attached
to all reaLandpe rsonal property of the applicant. Idaho Code §31-3504(4) (2000). The lien
could be perfected in the discretion of the board by filing a notice of lien within thirty days of the
clerk's receipt of the application . When a county establishes that a (1) uniform form agreed to
by the Idaho association of counties and the Idaho hospital association (2) contains some data of
the specific matter, (3) is signed by an applicant or someone on the applicant's behalf, and (4) is
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filed with the clerk, an automatic lien attaches to any of the applicant's real and personal
property. Id.
Ada County has failed to establish the four elements req~ired by Idaho Code §31-3504
(2000). Ada County has not provided any evidence that the application on behalf of Gloria D.
Browning matches the uniform form agreed to by. the association of counties and the Idaho
hospital association. Nor, has the countiprovided any evidence that the data in Gloria D .
..Browning~ s application was sworn to by the applicant.andsign ed by the applicant.or someone on .
behalf of the applicant. Finally, the county may have provided some evidence that an application
was·filed with the clerk.
. The county's evidence--to,establishthe fourth element of the automatic lien depends on a
carefiilreading ofthe·Notfoe·ofL ien the county included as Exhibit A of the Amended
Complaint.See Pl. 's Amended Complaint for Decree ofForeclosure at Ex. A. The Notice of
· Lien contains data.helieaththe. not.ary stamp 'indicating that an application date of"9/6/2000" is
connected to the information sworn to by Roger D. Simmons. Id. Simmons' sworn statement in
part claims a statutory lien against "Browning, Gloria D. and Marvin L. whose last known
address is 3939 Lemhi, Boise, Idaho 83705. Jd. Said lien arises from an application of necessary
··--.. medical-services·which"[~--.~] ·commencedonth e 31st dayof August; 2000." ld. Even though the
application date under the notary stamp more proximately associates with a sworn statement by
the notary attesting to the authenticity of Roger D. Simmons' signature, every favorable
inference shall be given to the evidence of the non-movant. Yet, no favorable inference can be
made from this evidence regarding whether the application had in fact been filed in the clerk's
office because the statements in the Notice of Lien do not make that claim and the county has not
provided any evidence ofthe practices and procedures Ada County followed on September 26, ·
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2000. Perhaps,.these practices and procedures provide an avenue where the Court could.infer
that the Notice of Lien was filed because an application had been previously filed with the clerk.
While it may be logical for this Court to speculate on the county's practices at the time of the
filing of the Notice of Lien, the inferences must be drawn from evidence rather than from our
guesses.
The county has failed to provide a mere scintilla of evidence to support elements (1)-(3)
of the automaticJien . The evidence the county has provided to establish.element (4) is. also
insufficient for the Court to draw a favorable inference that an application was filed with the
clerk. Because the county has failed to provide evidence that .an application rneeting the
standards ofldaho Code §31-3505(1) (2000) was filedwith the clerk, the county has also failed
to esfablishthat lhe county perfected the lien by filing the Notice of Lien.

B. Ada County has not provided evidence of the liquid amount.
.Evehjf the co;unty had established evidence -supporting the four elements of lien creation
and that the lien perfected because the county properly filed a Notice of Lien within thirty days
from the date ofthe filing of the application, the county has merely demonstrated that the county
.has an unliquidated claim to the property. The county may liquidate a claim when a final
. · -detennination·-is··entered·by the board. Idaho Code §31-35 lOA (1996). The reimbursemen t
determination obligates the applicant or obligated perso·n to reimburse the county :a reasonable
amount up to the full balance of payments made by the county. Id.. The reimbursemen t
·determination, converts an unliquidated lien to a final calculated balance that an applicant or
·obligated person mustreimburs e. Jd. Without the determination by the board, no legal
mechanism is available to the county to calculate the value of the original unliquidated lien. Id
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Here, the county.has failed to provide any evidence that a final determination was made
by the board. The county has not provided any evidence that the county paid for $10,989.65 of
medical services.. Finally, the·county has.failed to establish whether Gloria D. Browning and
Marvin J. Browning h~d reimbursed the county for the obligation arising from the final
determination.
Ada County's Statement included in the Amended Complaint describes a statement of
payments Ada County. Indigent Services .have received by the. Estate of Gloria Bro..wning. See

Pl. 's Amended Complaint for Decree ofForeclosure atEx .. B. The Statementis dated August
23-, 2018. Id.. ThisStatement was dated afterthe date the county had.contacted Phillip Browning
last year demanding payment for the claim against Gloria and Marvin Browning. Id. The
_. Statementdoes nof indicate whether the county'has had previous claims against either Marvin or
Gloria Browning and does not indicatewhether Marvin and Gloria Browning had made
.· p~yments onthe account.Id. It.only indicates thatthe Estate of Gloria Browning has not paid
any payments of the lien balance of$10,989.65. Id.
Additionally, the county has not established that the lien balance the county claims is
permitted by the statute at the time payments were allegedly made. A county is responsible to
· ---pay-up--to-$10;000 ofan-applicant's·-medical services. Idaho Code §31~3519 {1996). After the
county reaches the payment limit, the catastrophic health care cost program will pay the excess
balance under certain conditions. Id In this case, the county did not have statutory authority to
pay . above,$10;000 and does not indicate that the Estate of Gloria Browning owed the county for
the statutory limit Instead, the county generated a document after making collection attempts
against Phillip Browning and after threatening Phillip Browning with a lawsuit. See Pl. 's

Amended Complaint for Decree ofForeclosure at Ex. B. The generated document does not
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allege information that is factually possible. Id. The county could not have paid for more than
.

.

$10,000 because it lacked the statutory authority and the county has not provided any evidence
where the Court can draw a favorable inference that the county paid more than their authority
permits. For example, the county could have provided evidence that the county pays above the
$10,000 limit in certain cases and that this procedure to pay excessive of their statutory limits
existed at the time the payments were made in this case. Had the county provided this evidence,
.this. Court may. draw. a favorable inference that even when .the statute does not provide the.county_
the funding to pay in excess to the $10,000 limit, the county may have chosen according to the
practice.at the fime,.thafit may have done so-in this case .... Such an inference would help Plaintiff
survive this Motion for Summary Judgment. However, instead of providing evidence to support
· · the county'' s claim, the county providep a Report that expressly describes that the state's
catastrophic program made some of the payments with the county which together total
$10,989~65. ·See.Pl.· 's Answers and Responses to Def 's.First Set ofInterrogatories, First
Request for Production, and First Request for Admissions Defendant's Exhibit 1. The Report
indicates that the county paid exactly $10,000. Id.
The Court may draw. every favorable inference that the county paid.money but the Court
- · · ··cannot-draw-any inferencethat the ·county paid $10,989~65. Nor, can the Court draw any
inference that the county's payments apply to payments for the August 30,.2000 service date.
The Plaintiff has never alleged that the lien amount should be calculated from dates of service
commencing on August 30, 2000 and has never alleged Defendant Browning is subject to a
personal judgment for payments made on medical services commencing on August 30, 2000.
The county did not-provide any evidence that the county from time to time pays beyond their
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statutory limit. Nor has the county provided any evidence that the catastrophic health care cost
program failedto pay the balance beyond the county's $10,000 limit.
In contrast, the county has provided a second document establishing that the county only
paid up to $10,000 and that the catastrophic health care cost program paid the balance. See Pl. 's

Answers and Responses to Def-'s FirstSet ofInterrogatories, First Request for Production, and
First Request for Admissions at Exhibit' L The county produced a documen t dur1ng discovery
. entitled .''Provide r Summary." Id. .The Provider..Summary indicates.that Ada.County paid.
$10,000 and that the Catastrophic Health Care Cost Program paid $989.65. Id. The Provider
· Summary was generated in a report dated March 7, 2019. Id.. The report indicates that the ·
medical services were for the patient Estate of Gloria Browning. Id. Because the Court may

·····araw favorable:iiifereilces of this data, the Court may find that the services were for.Gloria
Browning and thatthe payments made from the county may have been up to the $10,000.
· However ,.the Court cannotdr awinfere nces thatthe county in fact paid $10,989.65 when the
document the county generated after discovery process had begun indicates the county did not
pay more than $10,000 and that the difference had been paid by the Catastrophic Health Care
Cost Fund. Id.
· ··Becau-se. fue·county has failed to provide evidence ofa final reimburs ement determination
and because the county has failed to establish the county has paid for $10,989.65 of GloriaD.
Brownin g's medical services commencing on August 31, 2000, the county has failed to establish
·theliquid ated·amo unt of the lien and any other reimbursement obligation.

C. Ada County bas not provided evidence that Phillip Browning is subjecU o a
personal judgment.
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Even if the county had established the lien attached to the property, the lien perfected,
and the lien amount represents a liquidated claim of $10,989.65, the county has failed to
establish thatPhillip Browning is subject to a personaljudg ment for that amount. The county is
entitled to a personal judgment against a party when the board enters a final reimbursement order
.against an applicant. Idaho Code §31-3510A(1 996) and Idaho Code §31-3510A. The county
may also be entitled to ajudgment against.the estate of the applicant. Id and Idaho Code §56·.218 (L9.98) and (2004) .. Finally, a county may also be entitled..to..a personal judgment against a ..
party opponentfor a breach of contract claim where the county and party in privity entered into
.an.;enforceable agreement. Id.
The county has failed to establish that a final reimbursement determination had been
eriteredbythe boara: The county has provided no·evidence that the reimbursement obligation
passed to the Estate ofGloria D. Browning. The county has failed to establish that a personal
representative could b~,personally subject to the reimbursement obligation. The county has
failed to establish that Phillip Browning was the personal representative of Gloria D. Browning's
Estate. The county has failed to.establish that the reimbursement obligation could be·inherited
.by the heirs of Gloria D. Browning. The county has failed to establish that Phillip Browning is
·•·anheir•. ofGloria-D. ~Browning. Additionally, the county has failedto establish any evidence that
Phillip Browning had independently-entered into a contract with the county. The county has
failed to establish that Phillip Browning was an applicant, an obligated party, or any other person
· · personally liable fora debt obligation the county alleges.
Finally, the county has alleged that Gloria D. Browning's attorney in fact, recorded a
quitclaim to Carol Wyatt. See Pl. 's Amended Complaint for Decree ofFore.closure at 4-5. Carol
Wyatt conveyed the property to William H. and Sandra E. Browning, and back to Carol Wyatt.
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Id. Then on September 12,2012, CarolWyatt conveyed the property by quitclaim to Phillip
Browning. Id. Yet, no former property owner between the time Gloria D. Browning conveyed
the property to the time Phillip was conveyed the property is named in this lawsuit and is
allegedly subject to a personal judgment for the full amount of medical bills the county claims
were paid on behalf of Gloria D. Browning. The county does not explain why the former
property owners are not personally liable and that Phillip Browning is personally liable for a
... judgment ofth~.fulLamount .of alleged payments. The county has not demonstrated whether

a.

property owner is subject to a personaljudgment .when the property owner disregards a lien at
. the time of conveyance. However,. even if the county had demonstrated this fiction, the county
has failed to establish whyc:i10:former owner is not subject to a portion of the liabiHty. Because
the county has failed to provide eviaence establishing that Phillip Browning is any more subject
to a personaljudgmen t for the non-payment of a lien than any other prior owner of the property
where the county'.s1ien was·attached, the county has not established that Phillip Browning· is
subject a personal judgment for $10,989.65.
D. Ada County has not provided evidence that the statute of limitations· does not apply
to for_eclose on a statutory lien.

·EveniHhe--G-ourt·is·able·to·drawinferences on the evidence to support each element of.
the lien creation and each element of a final reimbursement determination, the county has failed
to establish that the·statute of limitations to foreclose on.statutory liens does not apply to the
··-county's lien-here.
· A county may foreclose against a lien pursuant to a final reimbursement determination
andrelyingon the same collection priyileges afforded the State ofldaho under Idaho Code §56218 (2006). Prior to 2006, the State of Idaho did not have the authority to foreclose on a lien
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pursuant to Idaho Code §56-218 (1998). However, in 2006 the state and the counties were
afforded more authority to enforce debt obligations by foreclosing on a lien when the obligated
person died. Idaho Code §56..:218 (2006). The county commissioners could review a final
determination when a significant change in the applicant's circumstances merited a reduced or
increased reimbursement obligation. Idaho Code §31-351 0A (1996). A county can enforce a
debt obligation and statutory lien through foreclosure within three years of the creation of the
-lien. Idaho Code §5-218 . .If:the-foreclosure action does not arise from a statutory claim,-then, the
statute of limitations to foreclose on a mortgage must commence within five years "from the
maturity date of the obligationor.indebtedness secured by such mortgage." Ifthe obligation-or
indebtedness secured by such mortgage "does not state a maturity date, then the date of the
· · accrual of the cause of action giving'"iise to the right to foreclose shall be deemed the date of
maturity of such obligation or indebtedness." Idaho Code §5-214A.
Here, the c<:>urtty·has.failed to.establish that the·three·year statute oflimitations that
applies to a foreclosure actions arising from statutory liabilities does not apply to Ada County's
right to foreclose. Further, the county has failed to establish that the five year statute of
limitations to foreclose on a mortgage does not apply to the county's claim. The county has not
provided-evidence thatifthe . county is-subj-ecttothe three or five year statute oflimitations, that
the statute of limitations has not run on one of the two theories giving right to foreclose. If the
statute of limitations runs within three years and has not yet expired, the county·has failed to
provide evidence thatthe statutory lien arises from an event subsequent to 2015 (three years
priorto the filing ofa lawsuit). Nor has the county established any evidence that the maturity
date of the indebtedness secured by a mortgage occurred subsequent to 2013 (five years prior to
filing the lawsuit).
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However, the county has provided evidence that the Estate of Gloria Browning may not
have publicly disclosed the transfer of the property from Gloria D. Browning, through her
attorney in fact, to Carol Wyatt until February 26, 2009. See Pl. 's Amended Complaint/or·

Decree ofForeclosure at 5. Even if the Court draws an inference that the applicant was
-obligated to reimburse the county, the county was not entitled to enforce the obligation by way
of foreclosure until 2006. However, because Gloria D. Browning died on September 3, ~006,
maybe the county commissioners reviewed-the final reimbursementobligationand modified it to .. ___,_ .......
seek reimbursement after the statute allowed the counties to seek foreclosure. Thus, maybe the .
Court.can drawinferences from the evidence of Gloria Browning's.post-mortem recording of.a
quit claim recorded on February 26, 2009 that the statute of limitations should not begin to run
uritilafterthat notice ·date. However, the county did not file a lawsuitto preserve its right to
foreclose within five years. Nor has the county provided any legal basis or evidence to establish
thatitm~yforeclose basedonatheory not barred bythe three or five year statute of limitations.
Because the county failed to provide any legal authority and failed to establish any evidence
demonstrating foreclosure is not barred by the statute of limitations, the county's foreclosure
. action cannot survive this motion.
CONCLUSION
The county has not provided any evidence that a lien was created; perfected, assigned a
numerical value, that Phillip Browning is subject to a personal judgment, and that the foreclosure
·action was actionable at the time the lawsuit was filed last year. Because the county has failed to
· provide evidence establishing material facts that support all the element ofeach cause ofaction
pled in the .county's. Amended Complaint, the Court must grant Defendant Browning's Motion
for Summary Judgment. Defendant Browning respectfully requests this Court dismiss Plaintiffs
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lawsuit with prejudice and award Defendant Browning costs and attorney fees pursuant to Idaho
Code §12-120(3), Idaho Code §12-121, and Idaho Code §12-117.
DATEDthis ~z°4dayofJune2019 .

.l

. 'SethQiy,
Attorney for Defendant
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CERTIFICATE OF SERVICE

Ji!!!:

2019 I served a true and correct copy of the
I HEREBYC:~RTI FY that on June
within and foregoing ~nstrument to each of the following by the method listed:
[ ]
[·]

Claire S. Tardiff
Deputy Prosecuting.:Attomey
!
Civil Division
200 W. Front Street; Room 3191
Boise, ID 83 702
Telephone: (208) 28;7-7700
Facsimile:·(208) 281.:.7719
civilpafiles@adawe1;,.net

U.S. Mail
Facsimile Transmission

!

•

•

····-·---

•

.•

j

.fl~I?.:~.Pelivery
[ .]
Overnight Courier
[ ]
Electronic (email)
[ ]
civilpafiles@adaweb.net
[X] . iCourt

•

U.S. Mail
.[ ]
Facsimile Transmission
·
]
[
Hand Delivery
[ ]
Overnight Courier
[ ]
Electronic (email)
.[ ]
michaelh@w-legal.com
iCourt
[X]

William L Bishop, Jr.
Michael H. Hekm~
WEINSTEIN & RILEY, P.S .
. ..2001.Westem.Avenµe, . Suite 400
Seattle, Washington 98121

... ~

~~9bt(

_ · _1- - # - - - - - - - - - -Se_t_h_H_:....,.~D,--
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JAN M. BENNETTS
ADA COUNTY.PR OSECUTING ATTORNEY

CL~RE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division·
200 W. Front Street~ Room 3191

Boise, ID 83702
Telephone_;. (208) 287-7700
Facsimile: (208)287-7719
Idaho State Bar No. 4671
· ad_aweb.net
Email: civil
Attorneys for Plaintiff
·-_·JNTHEDI ST.RICT'COU RTOFTHEFO URTHJUDIC IALDISTRIC T
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)

ADA COUNTY,

)

Case No. CV0l--18-18530

vs.

)
)

ANSWERS AND RESPONSES TO

PHILLIP J. BROWNING, CONSOLIDA TED

) .
)

DEFENDANT'S FIRST SET OF
INTERROGATORIES, FIRST

)

REQUEST FOR PRODUCTIO N,

)
)

AND·FIRST REQUEST FOR
ADMISSIONS

. Plaintiff,

SUPPLY CO., IDAHOSTAT ETAX
COMMISSIO N, .WILMINGTO N SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
S'fANWICHM ORTGAGET RUSTA,

Defendants.

)
)
)

CO.MES .NOW, Plaintiff, pursuant to Rules 33 · and 34 of the Idaho .Rules of Civil
Procedure and provides the following answers and response~ to Interrogatories and Requests· for
Production of Documents:
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REQUEST FOR PRODUCTION, AND FIRST REQUEST FOR ADMISSIONS - PAGE 1
Page 73

?

INTERROGATORIES
Please identify the person or persons answering these ·

I~~:E~QG:t\TqB,.;\! ~9. ~:

interrogatories and any person assisting in answering these interrogatories.

RESPONSE:
Claire Tardiff, counsel for Plaintiff

LaBerta Jones, Finance and Budget Officer, Ada County Indigent Services

JNI~RRO~A!~!Y N~-: 2:

Please identify each and every person you believe to have

knowledg e of any of the facts, events, or occurrenc es described in Plaintiff's Complain t or which

would support any· defense· raised by· Defendant(s).
-~SPON~_E: See Response to Interrogatory No. I.

.,~NT~-~~qg~!:ORY

.~~~.

~;

Please state whether you (or any person(s) , firm, or

corporation acting on your behalf) have consulted with or engaged any expert(s} in connectio n
·withthisl itigation. ·ffyour·an swer to·thislnt errogator y is yes, then, for each such expert state the
following:

a) The expert's name, address, training;
b) The substance of the expert's conclusio ns and.opini ons;.and
· -0) . . .Jdenti-fy'---any--and all-reports prepared by the expert.

RESPONSE: None

·IN:'.!:~.~~~AT~BY: N~-~4:

Please identify the specific circumstances surroundi ng

your contact with Defendan ts Phillip Browning and or Consolida ted Supply Co .
.·RESPONSE: Ada County sent correspondence to Phillip Browning on August 10 2018;
Ada County served Phillip Browning and Consolida ted Supply Co. with a Summons and

Complaint in this action.
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.INTERROGATORY. NO~ 5: Please detail each action Plaintiff took to protect Plaintiffs
_._ .... ;-;·::ii•::i•:•:•:;;,.•·· ••.• 1;;:.; •• ;:··.······:::··.:.:·

.........

•

. ., .. .

alleged lien from the date Gloria D. Browning and Marvin L. Browning had allegedly signed the
Uniform Medical Assistance Application until the commencement of this present action.

.RESPONSE: Ada County recorded the Notice of Lien on September 26, 2000 as
Instrument No. 100076583 as against the real property of Gloria D. and Marvin L. Browning.

.IN!:1tll~OGATORY:N9•···~= Please identify the date and the circumstances leading to
the Plaintiffs learning of the following events: ·

a)

The death of Marvin L. Browning

b)

The death.ofGloria D. Browning

c)

The Affidavit of Surviving Spouse

d)

The conveyance of the property by Quit Claim deed to Carol Wyatt on or about

July 2, 2006 and recorded on or about February 26, 2009.
e)

·The conveyanceoftheproperty by Quit Claim deed from Carol Wyatt to William

H. Browning and Sandra E. Browning on or about April 12, 2009.

f)

The conveyance of the property by Quit Claim deed from· William H. Browning

and Sandra E. Browning to Carol Wyatt on or about September 15, 2009.
-RESPONSE:

a)Ada County Indigent Services learned of Marvin L. Browning's death on November
30, 2004.

b) Ada County Indigent Services learned of Gloria D. Browning's death on September 4,
2006.
c) through f) Ada County learned of these instruments on or about April 26, 2018.

INTERROGATORY NO~ 7:

Please detail any communication, correspondence,

investigation, statements, legal actions, and any other information between Plaintiff and any
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person referenced in Interrogatory No. 6 and .also additional persons referenced in Plaintiffs
Complaint.

JNTERROGATO RY N_O. 8.; If you contend that Gloria D. Browningts medical bills
paid by the Ada Cowity Medical Indigency Benefits were reasonable charges by her medical
providers, please state with specificity all facts supporting the contention including the name of
each· and every ·medical· provider, the pr_ovider's address, the biiling amount, fees, interest,
contractual offsets, and the final alleged payment(s) for each and every medical provider along
· with any accounf balances remaining· after Plaintiffs· final payment(s) on· behalf of Gloria D.

Browning.

.RESPONSE:.

Objection.

This Interrogatory No. 8 is not relevant or reasonably

calculated to lead to the discovery of admissible evidence. Without waiving the objection, Ada
County responds· that the amount paid to the various providers on the ·application for medical
indigency benefits on behalf of Gloria Browning was $10,989.65~ which amount is due to Ada
County. Further, the Board of Ada County Commissioners' approval of the application of Gloria
Browning is not subject to collateral attack.

·.INTE~Oq~T~ ~!l' NO.... ~:· Please ·state· with-particularity.-any .. and·an .. grounds for
relief upon which you intend to rely or otherwise adopt in this action.

:'.RESPONSE; Objection. Interrogatory No. 9 seeks the County's trial strategy. Further,
-the County. objects to the extent Interrogatory No. 9 seeks information: protected by the attorney-

client privilege and/or the work product doctrine.

. IN~E~OGA~<?-,!!X ~2~}~: Please set forth each and every fact ·upon which• you
intend to rely in su_pport of each and every ground for relief listed in the previous Interrogatory.
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RESPONSE; The valid Notice of Lien recorded as _against the property at 3939 Lemhi
Street~ Boise, Idaho, reciting the date of application as September 9, 2000, and the- statement of
the amount outstanding and owing to Ada County Indigent Services as shown on Exhibit B to the
Amended Complaint.

.INTERROGATORY NO. 11.: If Plaintiff contends that Plaintiff filed a Notice of Lien
within 30 days from the date of receipt of application for financial assistance pursuantto Idaho
·····---·----····

Code§ 31-3504(4), please identify all evidence Plaintiff intends to present at trial supporting the
contention.

RESPONSE: Seethe date of_application noted in the bottom left comer of the Notice of

Lien. [as well as the date of application includ~d on the Ada County· Indigent Services RequestProvider Dates of Service].

INTERROGATORY N0._:,.12: Please set forth every legal theory you rely upon· to
· · . obtaina.judgment. and-decreeofforec losure. Cite the.legal authority upon which your request for
relief can be granted. Please specifically provide the _legal authority and reasoning you believe
provides the court jurisdiction to grant a judgment of $10,989.65 against Defendants. Defendant
is seeking to understand the legal theory you have regarding your right to foreclose .

.-'~-~~O~SE: . Objection.

Interrogatory No ...12 . seeks Ada County's trial strategy;

however, without waiving its objection, the recorded Notice of Lien is a secured interest as
against the property at 3939 Lemhi Street, which can be satisfied out of proceeds from the forced
·sale ofthepropert:y .

.INTERROGATORY NQ~ 13: Please disclose evidence you intend to offer at trial to
establish the date Gloria Browning filed an application for financial assistance.

_-~S:POJSSE~ See Responses to Interrogatories No. 8, 10, and 11.

l~:?;~:RJ~pGA'J:'Q~X:. ~.2:~ 14:

Please disclose all evidence you intend to use at trial.
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~-~!:Q~;~~:

Objection. Interrogatory No. 14 seeks the County's trial strategy and

implicates information protected by the work product doctrine... Without waiving the objection,

the County may use any and all the documents referenced in Responses to Interrogatories 8, 10,
and 11. Further, the County reserves the right to supplement this Response if new documents

become available.
lNTERROGATORYN0.15: Please disclose any and all experts you intend to call at
trial.

.RESPONSE: None .

.INTERROGATO RY N0.16: Please explain factual basis for denying each response
where you denied the Defendant's 1st Set of Admissions.

>.~~J:lON.SE: See Response to.each separate Reque.st for Admission.
,.I~'.f,E~~-~~T-~~\'.'" NC)._}?: If you deny any request for admission herein, please set
forththe·factual basis·and legal-theory of your denial.

. RESPONSE.: See Response to each separate Request for Admission.

REQUESTS FOR PRODUCTION
lmQU~~~

ir~:e.. :P~~DlJCT~~N Nq._1_;

Please produce any and all documents which .

support(s), evidence(s), relate(s) or otherwise pertain(s) to any of the following:
a) The County Medical Benefits Application signed by Gloria·D. Browning and Marvin L.
Browning;

b) Any protocols,· procedures, or policies for evaluating reasonable medical bills that were
paid on behalf of Gloria D. Browning referenced in Plaintiffs Complaiilt; and
c) Any communication, statements, notices, bills, receipts, documents, reports, and any and
all other documents in your possession with respect to:
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a.

Gloria D. Browning

b.

Marvin L. Browii.ing

c.

Patricia Ann Lile's as attorney infact for Gloria D. Browning

d.

Carol Wyatt

e.

William H. Browning

· f.

Sandra E. Browning

g.

Phillip J. Browning

h.

Consolidated Supply Co.

.RESPONSE:
a) Objection. This Request for Production No. la. requests information that·is protected as.

. confidential. 'Ibe contents of a medical indigency file, including the application, is
confidential information belonging to the ·patient/applicant; the file is not subject· to

·-release ·,except ·with a release of information signed ·by ·the patient or the personal
representative of the estate of the deceased patient
b) Objection. Any protocols, procedures, or policies for evaluating reasonable medical bills
that were paid.on behalf of Gloria D. Browning are not relevant to the validity of Ada

-.County~-s-secured interest in-the real property of Phillip Browning,. as evidenced by-the
recorded Notice of Lien.
c) See attached:

Deed oftrustfrom Marvin and Gloria Brovvning to Associates Financial

Deed of trustfrom Marvin and Gloria Browning to Consolidated Supply Co.
Death certificate of Marvin L. Browning
Affidavit of Surviving Spouse
Quitclaim deed from Patricia Ann Lile to Carol Wyatt
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Quitclaim deed from Carol Wyatt to William H. and Sandra E. Browning
Quitclaim deed from. William H. and Sandra E. Browning to Carol Wyatt
Schedule A - Real Property from Bankruptcy file #09-03416 Carol Wyatt
Quitclaim deed from Carol Wyatt to Phillip J. Browning
_REDU:ESTF0RPR0DUCTI0~NOL.~: Please produce any and all documents which
suppo~ or may support, your prosecution of your claim in this litigation.

.......RESPONSE.: See Notice of Lien and Statement of Account (Exhibits A and B to the
·············•·····

........

. ·:

Amended Complaint).

REOUEST FOR PRODUCTION NO. 3:

Please produce any and all· documents

regarding the subject matter of this litigation which have been. prepared or :maintained by any .
witness, or potential witness.
M~~~~~SE:

.Objection. This Request seeks documents that are confidential to the

deceased, -Gloria and Marvin -Browning's medical indigency application, other than the Notice of

Lien (Exhibit A to the amended complaint), the Statement (Exhibit B to the amended complaint),
and the Provider Sheet referenced in Interrogatory No. I k·

:REQUEST.F0RPR0DUCTI0N.N0..4: Please produce any and all documents which
···· · · you·-mayorwill -use- at the time of trial.

. ~~fQNS~: See Response to Request for Production No. 2. and Response to Request
for Production No. 3 .

... ~·REJlUES'f FOR. P~OppCTI<JN NO ... 5:

Please produce any and all statements,

whether written, recorded, or otherwise memorialized, made by any individual concerning the
facts and subject matter of this litigation.

RESPONSE: None.
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.~OU:E~~,F.()R :PRO~U~TI~N NO. 6:

Please produce any and all documents which

support, evidence, relate to, or otherwise reflect any action taken by you after learning that

Brenda Cody-Wilson may have been injured during her mastectomy on March 17, 2016 .

.llESPONSE: This Request is wholly unrelated to this case.

.REQUEST FOR:PRODUCTION NO. 7: Please produce copies of any and all written
correspondence and communications between you and any ·.other person (other than• your
attom.ey) pertaining to thcfacts and subject matter of this litigation.

.RESPONSE: None.
~DEST FOR::PRODUCJ:'!ON NO. 8,: Please·produce any and·all documents·and
tangible things in your possession,. custody, or control which concern the subject matter of this

litigation and which have not otherwise been requested or produced.
.RESPONSE: None.

REmuir,sr .·~<:JR ·P~(>,D{J:CTI~N: ~-Q~ ~:.

Please include a complete copy of Gloria D.

Browning's account including but not limit~d to all telephone log sheets, computer printouts, and
any other internal memoranda or notes (other than from your attorney) concerning this account

referenced in this litigation.

. ·· ~~:1.'0NSE:·· ·. See attached Ada County ·Indigent Services -Request -·Provider• Dates -of
Service (2 pages) referenced and produced in response to Request for Production No. 3.

REQUEST FORPRODUCTIO~J'fQ~ l_O,; Please produce all medical bills, receipts,
.medicalrecords, and medical provider infonnation relied upon by the Plaintiff in calculating and
allegedly paying for GloriaD~ Browning's medical services related to this action.

._B,&S11.0r:JS~: · See Response to Request for Production Nos. 3 and 9.
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REQUEST. F.,ORPRODUGTlON..NO. 11: Please provide the actual Uniform Medical
Assistance Applicati.on of Gloria D. Browning and Marvin L. Browning upon which your
complaint is based .

.RESPONSE; See Response to Request for Production No._ la.

_REQUEST -FOR .PRODUC'I'ION. N()f 12._: Please provide _a contract, agreement,
assignment, or other means of demonstrating that Gloria D. Browning and or Marvin L.
Browning had a. financial obligation which justified the alleged payment from Ada County
Medical Indigency Benefits.

_RESPONSE: 1'he medical indigency statutes at Idaho Code § 31-3501 et seq. govern the
relationship between an ~pplicant for medical indigency assistance from the County.

.REQUEST. F.OR PRODUCTION N0. .13.: Please· furnish reasonable proof, such as an
original, or copies of the assignment agreement or assignment agreements, transferring the

alleged -contract-and/or -account ,eventually. paid by ~Plaintiff totaling the amount pied [sic] by
Plaintiff in The Complaint to show an assignment has been made and that the debt buyer if
applicable was the lawful owner of the alleged debt paid by Plaintiff.

..RESPONSE: See attached Notice of Lien as>against the property at 3939 Lemhi Street,
. Boise.

:~Q'.YEST F()~~~R9.:PP~!!~;~::.:~9·•M;: Please provide a copy of any assignment
between the original debtor and debt buyer, if any, before the Plaintiff had paid the alleged debt.

RESPONSE: None.

REfal1.ESTFORPRODU.CTION NO.JS: ·Please provide the original or copy ofthe
account agreement(s) that state(s) interest rate(s), grace period(s), finance charge(s),
assignment(s), and specifically the state laws that the agreement and account are governed plus
other important facts used to calculate the alleged balancepaid bythe Plaintiff.
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.RESPONSE: None.

.EST.- .FOR PRODUC..'.[1O:N...N"O..16: Please provide a copy. of receipts
payment for each medical bill Plaintiff paid on behalf of Gloria

D.

of

Browning's treatment

referenced in Plaintiff's Complaint.
. RESPONSE: See Response to Request for Production No. 9.
. REQUE.ST. . . . EOR ..,.PRQDUCTION.....NO. 1?:

Please provide all service records,

documents, receipts, notes, and any other pertinent facts Defendant relied upon to render
payment to Gloria D. Browning's medical providers for medical services referenced in Plaintiffs
Complaint.

=RESPOl'l~E: See Response to Request for Production No. 9,
. REmUEST .FOR PRODUCTION .NO.• 18: Please attach any and all notices where
Plaintiff demanded payment from any and or each of the property owners who held a property
interest-subject to Defendant ·alleged -lien.

RESPONSE: None.

.RE:9UEST FOR PROll"IICTION NO. 19.: Please attach CQpies of all statements
generated since this alleged accowit was opened and alleged notice of lien was filed ·until

..present.

.~.~!~~S.¥,.;

See attached Exhibit B to Amended Complaint.

,REQUEST .FC>R. PRODUCTION NQ• 20: Please attach a complete and accurate
· . history of the interest charged on this alleged account. Show the exact dates those interest rates
changed and list the various rates that were charged during this debt and the exact method of ·
amortization.

RESPONSE: None.
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REQUEST FOR PRODUCTION NO. 21: Please attach any and all notices sent to
Defendant by Plaintiff aru10uncing changes in interest, fees or penalties and/or the terms of this
alleged debt.

RESPONSE: None.
. REQUEST. FOR PRODUCTIO N NO.. 22: Identify .all communication Plaintiff has
attempted with each property owner who has had an interest in the property allegedly subject to

the lien in Plaintiff's Complaint.

._RESPONS~: The August 2018 letterto Phillip J. Browning, attached .

.·~:Efl'.UEST FO~ :I:tltQ1>U.£!!Q:N',NQ. 2:~.:

Please attach a copy of each and every

·correspondence, statement, and or any other document Plaintiff delivered to any and or each of
the property owners who had an interest in the property allegedly subject to the lien in Plaintiffs
Complaint froin the date of the Uniform Medical Assistance Application described in Plaintiffs
Complaint,untilpresent.

~SPON~-~-: See Response to Request for Production No. 22.

RE!JUEST . FOR P~QDUCTI<>N ·No,· .~4,:

Please provide all correspondence

.generated by any party concerning the c~unty payments on behalf of Gloria D. Browning's

. medicalbillssubj.ectto Plaintiffs alleged lien.
~~~~;NSE; None.

,~<;iU~SIFQ,~_::~_R<>I,),l!~+~<>~.. ~:Q~•·,~§:: Please provide all telephone log sheets,
··computer~printouts, and any other internal memoranda or notes concerning this account.

,RESPONSE: See Response to Request for Production No. 9.

RE£,llJ~~T FOR PRODUCTION ~Q. 26,: Please provide all agreements, contracts, or
other documents which support the responses Plaintiff made to Defendant's First Set of
Interrogatories to the Plaintiff.
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. RESRONSE: None other than what has already been provided.

REOUESTFORPRODUCTION.NO. 27: Please provide all documents which are
related to the county payments, including but not limited to any application, receipts, medical
records, medical bills~ notes, assignll1ents, correspondence, agreements; and any and all other
documents that relate· or reference iri any way the -lien or the county payments, or Plaintiff's
ability to enforce the lien, which is the subject of this instant litigation.

:_RESPONSE: The County objects to the extent Request for Production· No. 27 seeks
information that is confidential to the decedent, Gloria Browning, and not disclosable except
with a signed release fro111.Gloria Browning or the named personal representative of her Estate..

REQUEST FOR ADMISSION

.REQUEST IfOR ADMISSIONNO.J.: Admit that Plaintiff was not in possession of the
original Unifonn-.AssistanceApplication-allegedly signed by Gloria D. Browning and/or Marvin _
L. Browning at the time this lawsuit was filed.

J;lE~~pNSE_: The County objects to the extent Request for Admission No. I seeks
information that is confidential .to the decedent, Gloria Browning, and not disclosable except

.. ..with .a. signed .:release .fr.om: Gloria Browning or the named .personal representative of her Estate.
The Coun~y denies this Request.

Brownin,g ·-was ·conve.yed the property subject to this lawsuit, Plaintiff knew that Gloria D.
Browning had signed an Affidavit of Surviving Spouse on or about September l, 2006 .

.-RESPONSE: ·The County denies this Request.
..~QU~ST~FORA DMISSION NO. 3: Admit that prior to April 12, 2012 when Phillip
Browning was conveyed· the property subject to this lawsuit, Plaintiff had access to public
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records revealing that Gloria D. Browning had signed an Affidavit of Surviving Spouse on or

about September 1, 2006.

:~~P9N"~~:

The County admits this Request.

.REOU~S';[ _¥.9~. .~:t\ll~SION NQ. ~: Admit that prior to April 12, 2012 when Phillip
Browning was conveyed the property subject to this lawsuit, Plaintiff knew that Marvin L.

Browning had deceased on. or about November 25; 2004~
:-~~roNSE_; The County denies this Request.

;_~EQU~S'f FOR.. .~~!~~!Q:N' ~Q-~ S;

Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit,- Plaintiff had access to public
·records revealing that Marvin L. Browning had deceased on or about November 25, 2004.

. RESPONSE: The County admits this Request.

.REUUEST.,. EOR AD~~~I()JS,~.<>- 6:

Admit that prior to April 12, 2012 when Phi.Hip

-Browning ·was . conveyed the property subject to this lawsuit, Plaintiff knew that Gloria D.
Browning had.deceased mi or about September 3, 2006. ·

-RE~PON.SE: The County admits.this Request.
.. 7; Admit that prior to April' 12, 2012 when Phillip
REf2UEST. ,.EORADMISSIONN0
..
···············.
.

.

---Browning :.:was ..conveyed the property -subject to this lawsilit, Plaintiff. had access to .public

records revealing that Gloria D. Bro-wning had deceased on or about-September 3, 2006.
RESPONSE: The County admits this Request.
REQUES'I~".¥QRADMI~SION ~O. 8,: Admit that prior to April 12, 2012 when Phillip
Browning was conveyed the property subject to this lawsuit, Plaintiff knew that the property was
conveyed to Carol Wyatt on or about July 2, 2006 and recorded on or about February 26, 2009.

-RESPONS~: The County denies this Request.
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_REQUEST EORADJM.JSSIONN0.,.9.: Admit that prior to April 12, 2012 when Phillip
Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that the property was conveyed to Carol Wyatt on or about July 2, 2006 an.d
recorded on or about February 26, 2009.

~SPONSE_: Ihe.. Cow1ty admits this Request. ·
.:RE2UES'f. :FOR ~l)lvl~S~I<:)N ... NO. 1_~: Admit that prior to April 12, 2012 when
Phillip Browning was conveyed the property su~ject to this lawsuit, Plaintiff knew that Carol
Wyatt had conveyed ~e ~roperty by quitclaim to William H. Browning and Sandra E. Browning

on or about April 12, 20fl9,t
,_llESPON.~E: ·11ie County denies this Request.

REQUEST FQR ADMISSION N0.11: Admit that prior to April 12, 2012 when
Phillip Browning was conveyed the property subjectto this lawsuit, Plaintiff had access to public
-records revealing that

Carol

Wyatt-. had conveyed the property by quitclaim to William H.

Browning and Sandra E. Browning on or about April 12, 2009 ~

,RESPONSE: The County admits this Request.
ION NO. 12: Admit that prior to April 12, 2012 when
OR,ADMISS
.RE,flUEST.F
. ............... .
. . .
--Phillip Browning. was conveyedthe. property subject to this lawsuit, Plaintiff knew that William
H. Browning and Sandra E. Browning had conveyed the property by quitclaim to Carol Wyatt on

or about September 15,2009.
::RE~:t:JONSE:.'.Tlle County denies this Request.

.REQUEST FOR ADMISSION NO. lJ: Admit that prior to April 12, 2012 when
Phillip Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that William H. Browning and Sandra E. Browning had conveyed the property
by quitclaim to Carol Wyatt on or about September 15, 2009.
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.RESP.ONSE.: The County admits this Request.
REQIJES.T."FOR .ADMISSION: N0.14: Admit that no document exists other than
Plaintiffs Exhibit B of Plaintiffs Complaint, that shows .Plaintiffs alleged Ada County
payments of $10,989.65 in fact paid for Gloria D. Browning's medical providers.

RESPONSE: The County -denies this request and directs Defendant to Response .to

Request for Production No. 16. ·

:_REfriHJ~ST FORADMISSION NO""'l5.;

Adinitthat after Plaintiff had filed a Notice of

Lien on or about September 26, 2000 and prior to April 12~ 2012 when Defendant was conveyed
the property subject to this lawsuit, Plaintiff had never· attempted to. enforce the alleged lien by
demand letter or judicial action.

RESPONSE: The County admits th.is Request.
.. ~f>UE.~T .FOR ADMISSION NO..16: Admit that the Notice of Lien· that Plaintiff
filed.on .or--.about September,.26, 200.0. does· not inc1ude evidence of the date Gloria Browning
filed an application for financial assistance.

RESPONSE: The County denies this Request as the Notice of Lien includes evidence of
the date of the application for assistance.

·:::l:lE;;)lf~STJlORAUMISSION N0...17: Admit that Plaintiff is not owed a debt with
respect to the lien subject to this current litigation.·

.R~~PONS;E.:.

The County has a secured debt as against the real property_ of the

Defendant, ·Philli,p:J. Browning, located at 3 939 Lemhi Street, Boise, Idaho. The County denies
that it is not owed a debt with respect to the lien.

.REOUEST.FQ~:,ADMISSION ~().18: Admit that a Notice of Default has not been
filed by the Defendants in relation to this property.
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RESPONSE:_ Objection. This Request is ambiguous. Without waiving the objection,
the County responds that it provided a letter to Phillip J. Browning dated August 8, 2018

asserting the County's claim as against the property formerly owned by Gloria and Marvin
Browning. Therefore, the County denies this Request.

financial assistance was pertaining to non-emerge11cy services .

.,RESPON~~;. Objection. This Request is for information that is confidentia las the
contents of medical indigency file cannot be disclosed· except upon a signed release by the
patient or her Estate representati ve. The County denies this Request.

~llE!jUEST FOR ~NIISSlON,,~9~ .2.,9:=

Admit that Gloria Browning was .not provided

Notice of Lien.

,RESPONSE; The County denies this Request in that Gloria Browning was provided
·. Notice ,of Lien,·as·is·every· applicationfor medical indigency assistance.
~QUEST FOR

~-:l>~ISSI<:>:N'.:Nc:>.

2~: Admit 1hat Carol Wyatt's bankruptcy was

filed on November 3, 2009 and discharged on February 16, 2010.

.RESPONSE: The County admits this Request.

· :RE:J}UEST· FORADMI§SION. ~O. ~2~. ·Admit that between on or about September 26,
2000 (when the Notice of Lien was allegedly filed) and October 4, 2018 you have not taken any

legal action to protect your interest.

· . _:-RESPONSE:. The County denies this Request as the filing of the Notice of Lien created
.a .securityJnt erest in the real property formerly in the name of Gloria Browning:, which property
now is titled in the name of Phillip J. Browni~g. The recording of the lien protected the interest

of the County· in property ·that was fonnerly in the name of Gloria and Marvin Browning.
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DATED this

ci?:)

y,k.
day of March, 2019,-.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:

:.:.Jaire i T~rdiff" ·
Deputy Prosecuting Attorney

VERIFICATION
LaBerta Jones, being first duly sworn upon-oath deposes and says:
That she is a budget and finance officer with Ada County Indigent· Services; that she has
read the within and foregoing ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET
OF INTERROGATORIES, FIRST REQUEST FOR PRODUCTION, AND FIRST REQUEST
FOR ADMISSIONS, and that the statements therein contained are true.

STATE OF IDAHO )

County of Ada

) ss.
)

I '· .
... ·'

,..,, _ ;)Q . day of March, 2019, personally appeared before me LaBerta Jones, who, being by me
first duly sworn, declared that she signed the foregoing document, and that the statements therein
contained are true.
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CERTIFICATE OF SERVICE
~

.··

.

I HEREBY CERTIFY that on this ~,.,, day of March, 2019, I served a true and
correct copy ofthe foregoing ANSWERS ANO-RESPONSES TO DEFENDANT'S FIRST SET
OF INTERROGATORIES, FIRST REQUEST FOR PRODUCTION, AND FIRST REQUEST
FOR ADMISSIONS to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers

3501.. W._ Elder Street, Ste. 208

_ _ Hand Delivery
U.S. Mail
Certified Mail
')(J _E~serve: s.eth ..divine·.

Boise, ID 83705

C "· ·
', j

.

.....

..

.

. ..:

Legal Assistant
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Ada Cou-1ty_lndigent Services
Request ,_ Provider D~tes of Service
31712019

~

0
0

0

Recipient (9618): BROWNING GLORIA D ESTATE OF
· 3939 LEMHI -£OI.S£, Jl> 83705

CaselJ.:

0

BOACC:

OOlo-62

0

~

z

S.W.: MCDANIEL CAROLYN

:::>
0
0

CAT Portion

<(

Primary Applicant (7439): BROWNING MARVIN L
Application ; # 14242 • Date: Wednesday, September ~. 2000

Diagnosis: FALL
Estimattd Amo~nt

Pro,ider I Notes

Service Date(t)

Status

Billed Amoaot

County Portion

c§

ADA COUNTY PARAMEDICS ..
370 N 131:NJAMIN L"'f - BOISll. lO 83704-3-198

8/30/2000

$776.67

$310.67

$0.00

9!1S/2000

$449.44

$179.78

S0.00

8/31/2000

$660.00

s2~.o~,

~MO

$3,181.00

$l,433.35

S0.00

$88.00

$36.31

$0.00

9/2812000 - 11/30/2000

$312.00

$0.00

1211/2000 - 2128/2001

• $400.00

$0.00

S0.00
$0.00

BOISE ANESTHESIA
PO BOX 375-~ - SALT Lc\KH CITY, UT 841 W-3750

BOISE ORl'llOPEDIC CLINICw DO NOT USE
5~ S F.AGLE RI> STE 3213 .,. -r-.~ERJDL·\N. lD 83642
8/31/2000 - 9/5/lOOO

9/1712{)00

10'30/2000

$103.00

S0.00

$36.31

11127/2000

S,lOM~.

$0,00

$36.31

BOISE PllYSICAL MED & REHAB
lO00N CURTIS RDlf'202-.1:KllSB. ID 83706

9,'J/%000
•

-- •···,v,'

•

S90.00.

$0Jl0 _ _

$266.00

$138.27 ,

$0.00

$189.00

$0.00

$83.06

. $42_.83

" •• •~

FAMILY PRACT(CE .MEDICAL CTR
777 N RAY:\-IONO ST - BOlSE. lD 8370·1

S/31/~000 - 9/5/2000

t11S1iooo - 9/161:ZOOO
~· ........
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DEPUTY Bonnie Oberbmg

RECDRDED-ftfQUEST DF

ELLIS BROWN& SHfllS

RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

111111111111111111r1n1111111 )1 IH Ill
102140 451

AMOUNT - 15.0D

Stephen C. Brown
ELLIS, BROWN & SHBII.,S, CHARTERED
.Attomeys..at-Law
707 North 8th Street
P.O.Bo x388

Boise, Idaho 83701-0388

(208) 345..7g32 (Telephone)
(20_&)_3._45•9564 (Facsimile)
sbrown@ebslaw.com (B-Mail)

DEED OF TRUST
n Marvin L.
THIS OBED OF TRUST Made this ~.fl-d ay of November, .2002, betwee address is
whose
or,"
"Grant
·Browning and Oloria D. Browning, husband and wife. hereinafter
address is 200 East
3939 Lemhi, Boise, Idaho 8370S; and AlJiance Title & Escrow Corp., whose idated Supply Co.•
Consol
e,,tand
"Truste
called
fter
hereina
83642,
-. Carlton Avenue, Meridian, Idaho
;..S788.
bereinafter"Beneficiaty,"whoseaddress·is·P.O.-Box-S78.8,-Portland,•'Oregon'97228
conveys to WITNESSETH: That Grantor hereby irrevocably gtants, _bargains, sells, and.of Ada. state
county
the
· Trustee in trust, with power of sale, the following-described real property in
ofidaho:
The East half of Lots S and -6 in Block 8 of EAGLE SON PARK.
SUBD MSION N0..4, according to the official plat there~ filed in

Book 9 of Plats at Page 424, Official Records of Ada County, Idaho.

city or village or
The real estate herein conveyed is .(a) located within an incorporated
_
(b) does not exceed 40 acres. _

llgreements
This Deed is for the purpose of securing the perfonnance.of the covenants and
ythe
madc·b
te
soryNo
Promis
ne
te.dbyo
-hereinafter contained, .and.the payment oftedebtr epresen
Fifteen
of
alsum
princip
the
for
h,
herewit
date
of_even
.
iazy,
- · ·'Chantor-to--the--order-of the Benetic
interest as provided for
Thousand Eight Hundred Fifty-Seven and No/lOODollars ($1St&S7 .00} with
31, 2003.
r
Octobe
due
is
h
in said Note, being payable in installments, the last ofwhic
OTHER
TO PROTECT THE SECURITY OF THIS DBBD op· TRUST, AND FOR
PURPOSES, GRANTOR COVENANTS AND AGREES:
and
·- That Gtantor is lawfully seized of said premises in fee simple, bas good right
1.
prior
except
rance
encumb
lawful authority to convey the same, and that said premises are free from
Grantor will.warrant
recorded deeds of trust, and covenants, conditions, and restrictions of record.persons whomsoever,
all
of
s
demand
and
claims
lawful
the
against
and defend the premises forever
but shall run with the land.
and this covenant shall not be extinguished by any foreclosure hereat
DEED OF TRUST• l
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said
To keep the buildings and other improvements now or hereafter existing on any
2.
of
tion
demoli
or
_
removal
the
pennit
or
sh
demoli
or
remove
premises in good repair; not to
g, structure, or
building thereon; to n::store promptly in a good and workmanlike manner any buildin
ordinances.
laws,
all
with
comply
to
improvement thereon which may be damaged or destroyed;
to use or
not
use;
its
and
y
propert
the
g
affectin
ons
replations, covenants, conditions, and restricti
or
commit
1o
not
and
;
purpose
nable
objectio
or.
l
unlawfu
any
for
s
. permit the use of said premise
·
· suffer wa.,te of any kind upon said premises.

To keep all buildings now existing or hereafter erected continuously insured against·
3.
y OI companies
loss or damage by fire and such other risks in manner and form and in such compan
and charges on
ms
premiu
all
pay
and in S\J~h amounts ;as _shall be satisfactory to the Beneficiary; to
all•insurance ·
ates·-c,f
tcertific
nreques
iaryu.po
all sucb insurance when due; to deposit with the Benefie
and charges
ms
premiu
all
of
t
paymen
of
e
evidenc
with
st
pertaining to or affecting the premise
case ofloss,
in
,
payable
made
sballbe
s
premise
the
g
affectin
ce
insuran
affecting said policies. All
iary. The
Benefic
the
to
tory
to the Beneficiary, with a loss payable clause in favor of and satisfac
may
which
policy
such
any
under
loss
any
of
s
Beneficiary shatl be entitled to receive the proceed
elect.
may
it
as
r
manne
such
fin
sccurec
hereby
dness
indebte
the
n
be applied bytbe Benoficiaryupo
upon said
· To pay before delinquency- all taxes, assessments, and other charges
tion with
connec
in
used:
or
to
nant
appurte
water
for
charges
and
ents,
premises, and all rents, assessm
-4.

· .··said,property.

lien or
To appear in and defend any action or proceeding p'Ul'porting to affect the.
e
foreclos
to
suit
any
of
security hereof or the rights or powers of Beneficiary or Trustee; and in case
te
prosecu
to
:iy
necessa
deem
may
iary
this Deed of Trust as a mortgage or in any suit which Benefic
es incident thereto
·or -defend ·to-effect or protect the security hereof, to pay all costs- and expens ble attorney fees
reasona
and
title
.the
insuring
or
records
ng
searchi
of
cost
including the reasonable
ms to be secured by this
in such aetion (including·any fees incurred in bankruptcy court), such.su
Deed of Trust.
s of
To pay all costs, fees, and expenses of this Deed of Trust, including the expense of
6.
cost
ble
reasona
the
herebyt
secured
on
obligati
Benefic iary or Trustee incurred in enforcing. the
not in excess of any
searching records or insuring title, and reasonable Trustee and attorney fees
limitations provided by law, such sums to be secured by this Deed of Trust
ments
Should the Grant<>r be or become in default in -any of the covenants or-asreehereby
7.
dness
indebte
whole
herein contained, then the Beneficiary (whether electin:g to declare the
or.in part, and all
secured due and payable or not) may, at its optio11i perform the same in wholeand costs,. shall be
interest
with
r
togethe
doing,
so
in
iary
expenditures made by the Benefic
Deed of Trust, and .
immediately repayable by the Gran.tor without demand, shall be secured bytbis
·
Note.
sory
Promis
shall draw interest until paid at the default rate provided in the
S. _

·ITIS MUTUALLYAGRBED THAT: .
iary
If any of said property shall be taken under right of eminent domain,. the Benefics to
damage
the
and
taken
portion
the
for
sation
compen
all
shall be entitled at its option to receive
1.

DEED OFTRUST-2
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the remaining portion, to be applied by the Beneficimyupon
manner as-Beneficiary shall elect.

the indebtedness hereby secured in such

ut notice, release any person
Bene:ficiarymayt from time to time, in writing and withootherw
2.
ise alter the terms of
or
the time
liable. for payment of any of the indebtedness or extend·
payment of any of the indebtedness.
, the Trustee may, at any time
3. . Upon the written consent of Grantor and Beneficiary
n:
perso
and from time to time,_ and without affecting the liability ohny

a.
b.
c.

Consent to..the._making of any map or pl~t_ofme property._

n.

Join in granting any easement or creating any restriction thereo
Deed of Trust or
Join in any subordination or other agreement affecting this

lien or,charge· thereof.

. Reconveywithout wmanty all or any part of the property.
rcconvey, without warranty,
4. - . -All.sums secured hereby having been paid, Trustee shall
pemon entitled thereto,
orthe
,.
iciary
Benef
the properly theiiheld.hCl'Cunder upon written request of for eanee11ation and ·retention and upon
Note
said
and
and upon. surrender of this Deed of Trust
e described as "the person or persons
payment ofany fees. The Grantee in suohreconveyancc mayb
legally entitled thereto."
hereunder, the Beneficiary shall have
....... S. . · •· qpon or during the c011tinuance-ofanydefault possession thereo( and collect the
take
the right forthwith to enter into and upon said premises and
nable costs of collection, upon the
reaso
less
same
the
apply
and
f,
thereo
s
profit
and
rents, issues,
to the appointment ofa receiver
right
the
have
shall
indebtedness hereby secured, and the Beneficiary
The rents, issues, and profits of said
to collect .the rents, issues, ·and profits of said premises. iciary as additional security for the
prClllises -after default are hereby assigned to the Benefpossession ofsaid property, the collecindebtedness herein described. The entmingupon and taking
or other insurance policies or awards for
tion of such rents, issues~ and profits, the proceeds of fire or release thereof as aforesaid,: shall not
·any .taking or damage of the property and the application
invalidate any act done pursuant to such
cure or waive any default or notice of de.fault hereunder or
notice.
of breach of any of1he
Time is material and of the essence hereof; and in the case sums hereby secured,
6.
the
of
ent
paym
the
in
made
be
lt
covenants or agreements hereof, or if defau
the Beneficiary, become immediately due
all indebtedness hereby secured shall, at the election of exercise such option in any one or more
and payable without notice, but failure of the Beneficiary to ent of the right to exercise such option
instances. shall not be considered as· a waiver or relinquishmdefault. In such event, Beneficiaey, at
upon or: during the continuance Qf the same or any other of Trust as a mortgage in the· manner
Beneticiaryts opti(ln, may proceed to foreclose this Deed
direct Trustee in writing to foreclose this
provided by law for the foreclosure of mortgag~s, or may
Deed of Trust by notice and sale. ·
d.

DEED OF TRUS T- 3
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der
In foreclosure of this Deed ofTrust by notice and sale, the power of sale hereun as
7.
and
effect
in
now
law
the
of
ty
authori
the
shall be exercised by Trustee according to and under
shall .deliver to the
hereafter amended of the state of Idaho pertaining to Deeds of Trust Trustee recitals
as may be
purchaser at sale a Deed, without warranty, which Deed shall contain· suchbona fide purchasers
ent
subsequ
and
required orpennitted by law for the benefit of said purchaser
g reasonable
or erummbrancem for value.. After deducting all costs and expenses ofthe sale, includin
Trustee.
title,
the
insuring
.or
records
ng
searchi
of
costs
ble
Trustee and attorney fees, and the reasona
then
not
hereof
terms
shall apply the proceeds of sale to the payment of all sums expended under the
sums
other
all
hereby;
secured
repaid with accmed interest at the default rates provided in the Note
entitled thereto and
then secured hereunder; and the remainder if any to the person or persons legally
_
_
.,
in the manner prQvided by law.
agrees
Beneficiary having purchased said. property· at Trustee's sale, Gran.tor
8.
has
ion
possess
such
event
the
·jn
iary,
Benefic
to
s
peaceably to surrender possession of the premise
ble
reasona
a
g
includin
s
expense
and
costs
the
iary
Benefic
pay
to
not previously been delivered, and
from
es
premis
the
of
attorney fee .in any suit or action instituted by Beneficiary to obtain possession ; or under Gnmtor.
Grantor, or any occupant of the premises who entered possession by, through
ledged
Trustee accepts this Deed ofT111st when this Deed duly executed and acknow iary as
9.
Benefic
the
eti'by
appoint
y
. iunade a public recotd as provided by law. ·Any Trustee lawfull
of the Trustee-named
a substitute or successor Trustee shall succeed·to all of the powers and ·dutics·
. Trustee is not
required
be
not
shall
Trustee
or
success
or
te
herein. Conveyance to the substitu
.or of any action
Trust
of
Deed
obligated to notify any party hereto of pending sale under any other
such action or
unless
party,
a
shall.be
or proceeding in·which Grantor, Trustee, or·Beneficiary
proceeding is brought by tile TIUStee.

This Deeifapplies to~ inures to the benefit of, and binds all parties hereto, their heirs.
10.
the holder and
personal representatives, successors, and assigns. The tenn Beneficiary shall mean
whether or
thereof.
pledgce
the
,
pledged
been
bas
Note
the
if
or
owner of the Note secured hereby,
not named as Beneficiary herein.
of any
Grantor requests that a copy ofany declaration or notice of default, and a copy
11.
forth.
set
notice of sale hereunder, be mailed to him at the address of Grantor hereinabove
s be .
The property herein ..deeded in trust -shall not. be sold nor shall th~ premise
. 12.
The
iary.
Benefic
of
t
·consen
written
·the·
t
withou
party
third
any
of
ion
transferred . to the possess
Beneficiary agrees not to reasonably withhold such consent.
.Yeat fll'St
IN WITNESS WHEREOF, Said Orantor has berewito set their hand the day and
above written.

lt4 i ,J/.9. ~

Gloria D.. Browning

~
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STATBOFIDAHO )
) ss.
)
Com1ty of Ada
_.IL..

•

.

•

ally appeared
On this (1:::.(5 day of November. 2002, before me, a r10tary public, person
ibed to the
subscr
is
name
whose
person
the
be
to
me
Marvin L. Browning, .known or identified to
saine.
executed the
within and foregoing instrument. and who acknowledged to me that he
·· _-hand and-affixed my official seal the day
ave here
'\ I

.

~~-·~·~·~~111., .,.~

:Ylrittefi.--

•

i

\-ii!!

~.~••!.~~!.~~

.

C

STATB OF IDAHO... )
) ss.
-)
-County of Ada
personally appeared
On t h i s ~day of November, 2002, before me, a notary public, is subscribed to the
name
whose
person
Gloria D. Browning. known or identified to- me to be the
eKecuted the same.
within and foregoing instrument, and who acknowledged to me that she
:·: y hand and affixed my official seal the day

DEED OF TR.UST~ S
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DEPUTY Y'n:ki Allen
RECORDED-REQUEST OF
Alliance TIiie

AMOUNT

COUNTY OF A!>A

)

I,
and aays:

~

106141826

..J

AFFIDAVIT OF SURVIVING Sl'OtJSE 01 INTESTATE DECEDENT
)

/!JI>

Ill llUIIHlllllllJHIIIHllllll 11111

I

STATE OF-IDAHO

s-

9002-l. 2· ,n.r

60.: £0 flHl.

) ss.
:::

~l- -l!i !i~ nbe -.ii i~
·- _.. ·

·

·

,beblg Im. fll'Ol'n, deposes

.1. . .'fh•t S'S\M,\·,n "L.~9-c:U-ill"':r Dceedent. died on t11eX

day at:

County, State of :::s:. ~P\~ C

~m~ 20.Q.4.. in .. -~-, _ .--

A true and comet copy of the ceath cedifioa.te is attached hetet<,.
of
Tllat ·Decedent died intestate, leaving no last will, and that administration

· - 2.

Decedent's estate hes not been initiated.

Tllat I am married to the deeedent. Said Decedent and I wore married on the

3.

dlt,J:\ ,0sg ,

andtemaillcd mani.cd until the time ofdeath•
day of
,;···. · ... · . -0
.,\.( . ,. .,:......... ·. .-.··-,·•·... .....,. ........... ·. ,. --~· :..... :.·· ..... ·. . :· _:._·. :·_ :'.· _.· .·:.· : . :· · .<· · .·: :;'.·_: ·.,. ,:·:.:- -. time·.: . of
death;
the
at
ty
pl'OPet
mity
·ooumn
4. · - That the below.;described property·

~?

was

. . :&~ ~ _·:_).,a::~s.-~:t

5.

. . . . ~-

4
·•

.

.

T·hat I am ounently named ~sthe property owner along with my deceased spouse

Affidavit of Sumving Spattsc of Intestate Decedent- Page 1 of 2

anH 3711! EO.N~I71~

£0"d

Page 101

9/9/2005

ADA~~-,nr

~

.,.,,

..,.. ,,,.

(
£H 3SI08:3Wl:JN

61'2U:aEB0a: 7.:1.l.

Affidavit of Surviving Spouse of Intestate Decedent- Page 2 of2

anH 31J.ll

Page 102

3:JNt:jlTl\:j

60: £0 nHJ..

9092... J.2~

9i9120O5

,n.r

..

. ----------··

,o\TTO'RNF.Y tN f'ACl"

()11 lllis -1:!day or-· AlDIS'.f: .2Q0.fi~-·, twfo1c: m'1, II Notory Publi4i Ill and f~r 111\ld ii••·
personally appe•~ PilCricUI j\ml Liw -~nUWll:C!f: i~nlilii:d IO ,M. lobe the pc~l(S) WilOSO Plll\\C(II)

iutiscmbcd tu 1he \\ilhio m:cllumc:nus Au1>r1J~).,.G-tact o Olorfa Doll arownfn; •and ol\Cknow-lc:
tkitlibe I\QCribc:d du: name of Otoril 001\ Dc0Wt1n141 as p1inciptbmd. his..'lu..•H.1¥.'\l Plmt llll Attorney.·

. ..........,.._

;:~4!
'- ~

()~

\

~\VITNJ-:ss \\'HEREOF ' h-1,~ ln:l'O\u1.\~ Hr lb}' hal\d And AffiKta nll
JN
:ibove \'tTittcn.

.......
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-

The East ha]f of Lots Sand 6 in Bl_ock ,8 of Eagleson Park Subdivision No, 4, according
.to the official p1at thereof filed in Book 9 ofPlats at Page 424, Official Records of Ada
County~ Idaho.
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, This oopy of a death ceftlficate was Issued t>y ..· •
. the Dtatrlct Health Department .prior to filing · ;
. with the Idaho Bureau of Health Polley and .
. Vital ~atiatics,
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.. QUITCLAIM l>EED
t'OR VAWt: IU£CEIVED,
·...:Gf£1t[A

D BR<HUNG, A WllDfBR

(lo(Ci)·J1ercby1XJ~cy1 release. remisc and fon:vcr quitclaiunmto

·. ·<:CAROL L W!"Aft A Sl11Gt.J3 .l«BAR
who.i;(,rcurrem. addm111 ii':

· . ·. 3939 LDIII boise idaho
th~ followini Je1,cribod pr!.:miaoe:

See ~ttached Exibit A
TO HAVE-·AND·:TO'HOi..O the sai4 pronuacs, unto tho said grantees.. heirt and~$
forc~cr.

'

.

"

q>.Mi~~ ~u~ i,,tg A!+ QJt.l~ffwt Ebe, fa~.~~-·
~oSl-L -~~

,A.D,A. GOUHT¥09Q8~ S
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8fta~eson

The East haJ f of Lots 5 and 6 in BloJill
Park Subdivision No. 4, according
to the official plat thereof fil.ed in Book 9 of Plats at Page 424, Official Records of Ada
Cot:nty= Idaho.
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AOA CGUNTY RECORDER J. DAVID NAVARRO
BDISE IDAHO 08/121ll9 11:56 AM

::Oe:!;ti~::•
Wilnam H. Browning

AMOUNT &.DO

2

IIIIUUIII
Ill llltlll:11:11HHl11DI
109994157

QUITCLAIM DEED
FOR VALUE ·RECEIVED,
Carol L. Wyatt, asingle woman
does hereby convey, release, rerriise and forever quit claim unlo-

WilHamH. Browning and Sandra E. Browning, husband and wife

Whose current address i$.: ·~{f, . (t.Mn~ E}yo:!f- .· fo~, :r&:t.ho.··

f0>1 CS-

the following described·prernises:

SEE ATTACHED.EXHIBIT A
TO HAVE AND TO HOLD the said premises, unto the said grantees1 heirs and assigns forever.

Date;{)\\('~\\

p.e:c>'\
By:

State of Idaho

)
)S.S.

Cqunty o f ~

)

Onfflls Jj__ day of At1gust, in the year of 2009 before me a notary public, personally appeared
CAROLL. WYATT. proved to me on the basis of satisfactory evidence to be the person(s) whose
name{s) is (are) subscribed to the within instrument, and acknowledged that he (she)(they)
executed the same.
1
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....

l

The- Ease lia!f of Lots 5 and 6 jn B1cfif ~f:E.a;teson Park Stibdivision No. 4, ·according
to t!1e officla! plat thereof tiled in Book 9 of.Plats at Page 424, Official Records of Ada
Coi:nty,. Idal'.o.

I
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AMOUNT 6.00

ADA COUNTY RECORDER J. DAVID NAVARRO
BOISE IDAHO 09116/09 08:37 AM

DEPUTY Randy Jennings

RECORDED-REQUEST OF
Wilftam HBrowning

IU IHlllllIllf111111111111 IIIUI Ill
-109106900

QUITCLAIM DEED
FOR VALUE RECEIVED, -IJh4ttr«1}U .;·/!· Ar{;(ii. $:RJJil ~. t, Sft:rt~~!_~~es hereby convey,
release, remise and forever quit claim unto
_, whose current address is:
·: .. . . . . ... . ...
.. '3.'4,fZ_;12,t.. .. L;t · · '11" Y(J rr
-1.!i.1 fr: •-/.:'eft~/1¥, .:S,;";: : /J}ru;, ._ . Z~AJl,o . cFi~~
the f0Uow1ng described premises: ·

s J!t/ t11-rr11c 11fi1T€>t·161 r fJ

· TO.HAVEAND-TOHOLD.the satd.premises,unto the said grantees, heirs and assigns forever.
Date:. ·flt (S~":I} fl:._

State of Idaho

)

County o f ~

) S.S.
)

..1wu_

.!Ji)
..·
• .lie
:·,ss!on Expires o n ~ ~;~

.. KELLY MHINEMAN
NOTARY PUBLIC
. $'.TATE, pF ID/\HO

5

IS
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2

l

The East half of Lots 5 and Ci in Btoltf U.ia~eson Park Subdivision No. 4, according
to t:1e official plat thereoffiJed in Book 9 of Plats at Page 424, Official Records of Ada
Cm.:nty= Ida.lie.
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Case 09-03416-JDP

Doc 1 Filed 11/03/09 Entered 11/03/09 17:26:51
Document
P~ge 8 of 42

Desc·Main ·

86A tOffleial Form 6A) (12/tl7)

Case No,.~'···~------------.......,..-"''

SCHEDULEA-REALPROPERTY
Except as directed below, list all real property in which the debtor has any legal. equitable. or future interest, including all property owned as a
cotenant. community property, or in which the debtor has B life estate. Include any property in which the debtor holds rights and powers exercisable for
the debtor's own beneirt. If the debtor is married:t state whether husband, wife, both~ or the marital community own 1he property by placing· an "Ht "W,11
''J," or "C" in lhe column labeled ''Husband, Wife, Joint, or Community." If the debtor holds no interest in real property. write "None" under
"Description and Location of Property."
Do not indude interests in exeeutory contracts and unexpired leases on this schedule. List them In Schedule G • Executory Contracts and
Unexpired Leases.
. . . . . ·.
.
. .·
.
. . . . ..
.
· .
·
If an entity olainis to have a lien or hold a sectlRld int.crest in any property, state the amount of the sewred olaim. See Schedule D. Ifno entity- · ·
claims 1o bold a secured interest in the property. write 11None 11 in the column labeled "AmOUDtof Secured Claim." If the debtor is an individual or
if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property Claimed as Exempt.

nescription and Location of Property

3939 Lemhi, Boise Loan Is listed In previous
-owner61 names. DeedJs fist.ad In Debtor's name.
·· {Vatue··of$15010001 but.encumbered ~yvarlous

Nature of Debtor's
Interest in Property

Husband.
·
Wife,

CUttent Value of
Debtor's Interest in
ProP,erty~ without
Joint, or Deducting any Secured
Cotnmunity Claim <>r: Exem,ption

Amo@tof
Secured Claim

147,188.14

Fee simple

liens. See attachment for liens. Market value
reflects deductions for liens.]
·

. (Total of this page)

Sub.,Total>
Total>

_o_ continuation sheets attached to the Schedule ofReaJ Property

76,365.71

(Report also on Summary of Schedules)
8951 .CBS& Bankn.q:11.c,

Copytlflht (C) 1896-2009 • Sellt Ciea Sclutlol'II • Evanston. IL - (800) 492-i037
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Case 09..03416-JDP

Doc l

Filed 11/03/09 . Entered 11/03/0917:26:51
Document
Page 9 of 42

Desc Main

CaseNo.
· Debtor(s)

SCHEDIILEA .. REAL ~ROPERTY
· . Attachment A

· ··

List of liens/obligations on property located at 3939 Lemhi :St, Boise, ID

Medical Hen, $10,898.65
__ IRS liens, $9760.83. _.
Consolidated Supply Company, $23,115.04
Matt McColl judgment, $8567 .70
May,: Sudweeks. & Browning, $8,382.60

Ada County property taxes, $12,919.47

Total: $731644.29
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ADA COUNTY PROSECUTING ATTORNEY
JAN M. BENNE'ITS

Criminal Division
200 W. Front Street, Rm 3191

Boise,Idaho 83?02
Phone (208) 287-7700
Fax (208)287-7709

Civil Division
200 W. Front Street., Rm 3191
Boise, Idaho 83702

Juvenile Division
6300 Denton Street
Boise, Idaho 83704

Phone {208) 287-7700

Phone (208) 577-4900

Fax (208) 287-7719

Fax (208) 577--4909

August 10, 2018

Phillip J. Browning
3939 Lemhi Street

Boise, ID 8-3705
Re;

Ada County Indigent Lien on Parcel No. R20243806S0

Dear Mr. Browning:
Ada County in ·a recent.review of·its files learned that the 3939 Lemhi ·street. property ·is no .
1onger titled in the name. of Gloria D. Browning, who received medical assistance ftom Ada.
· ., Couniy Indigent Services.in.the. falLof 20.00. As a result ofmedical payment made, Ada County
has alien on the property in the amount of$10,989.65 which remains unsatisfied. The lien has a
priority date of August .31, 2000 and appears to be second only to the 1997 deed of trust to
Associates Financial Services Co. of Idaho Inc.
Ada.County should have been paid in full upon the initial transfer·ofthe property from Gloria
Browning. At this point> the County is seeking full payment of the Hen from yout the current
·title holder, notwithstanding the various-quitclaim deeds into Carol Wyatt and into William and
Sandra Browning as· well as the bankruptcy of Carol Wyatt - all of which predate the· quitclaim
deed to you as grantee. ·None·ofthe quitclaim deeds make r~ference·to·the deed oftrust,·which is
not in def~ult as of my recent research.· The property taxes on the property also appear to be
current though a significant amount of interest has been paid in the past for late payment.
Because the various transfers were not accomplished through a title company that would have
flagged the outstandip.g lien prior to completing ·a conveyancet Ada County must look to you to
· pay the in.digency 'lien or be named in an action wherein the .County will foreclose its lien and
sell the property subject to the deed of trust. Again, the amount of the lien is $10,989.65, which
. lien does not bear interest according to statute.
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Phillip J. Browning
August 10~ 2018
Page2

It is my intention to file the foreclosure action in the district court the first week of September if I

do not hear from you. I look forward to a prompt resolution of this matter.

·

Very truly yours,

JAN M. BENNETTS
Ada County Prosecuting Attorney

--.,:;::..h·---

.

.

:_:d,~-.,;;J·~· ~i.{. .
.

·.

Clarre S. Tardiff
Deputy Prosecuting Attorney

,

·-.~~d-.''·.·1:,;:7·,~"'···

I

JMB':C~T:jsp
. Cc: . LaBerta Jones, Ada County Indigent Services
Christopher Rich, Clerk / Auditor/ Recorder

·Phil McOrane, ·Chief Deputy, Ada County· Clerk
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RECORDED-REQUEST OF
ADA COUNTY RECORDER
.J. OAVIO NAVARRO

FEE-1? .0f.PUT ~

Bfll~f.. !D,\HO

J,00076583

200~SP 26 AM 10: 08

ADA COUNTY COMMUNITY SEAYtCES

NOTICE OF LIEN AND APPLICATION
FOR MEDICALLY INDIGENT BENEFITS
Pursuant to Idaho Code 31.S501 et seq. the Board of Cou!··:··commissioners of
.
Ada County ·11ereby ·ctalm_ a statutory lien on-behalf of Ada County··. hd/or the
real
all
against
t
amou.
Catastrophic Health Care Cost Program in an unllquldated
and/or personal property of Brown Ing, Gloria D. and Marvin .L; ., ·hose last known
address is 3939 LemhlJ Boise, Idaho 83705 . .Said lien arises from an application of
necessary medicaJ·services which were rendered·to the above named individual or their
minor dependent(s}. which se~.,me"'. :8d,)n the 31st day of August. 2000.
'

~--.·,·

'

J· ..

'

':·:•,:,.~--~, .~-~--~-- ,.

........ -.~-•-""'

o .th::::· ·9ard ofCounty ·
.•.·•·_.::Ada County
STATE OF IDAHO )
)-S.S
)
County of Ada
On this 26th day of September, 200Ot before me the undersigned, a Notary
Public In and for said State, personally appeared Roger D, Simmons, Chalnnan of the
Board of Ada-County•. known.or identified to me to·be the person whose name is
subscribed.to the within Instrument and acknowledged-to me that he/she executed the
·
·same on behalf of the Board.

IN WITNESS.WHEREOF, lhavehereuntosetmy· hand ·and-affixed my officiar seaHhe
day and ye'1tJ•~•le written .
. ~,.f//i. ,111. M.

s
E

.A
L

l/1 ~",

~ 1n ~~
.
<,\
(of:;:;~
Uscola · · ·
*·
I * i .......

· \ · \·.,.u•1.'e; ·
\ ..41;. • _________ ~q '

Gloria ·M.
Notary Public for the State of Idaho

Residing at "'e:fa .C~nn;

·

·My Commission ·Expires:. :Ma,rch 1::5 •. 20Q5
, ~-~ 11'_~ op \Q ~- · :· ·
·
· · · ·.
:· ·:·_ on #14242
(ID #9618):
Yes)
Property
(Real
CEM/srs (Appncallon Date 9/6/00)
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Electronically Filed
6/26/2019 4:32 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Katee Hysell, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles1a .adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV0l-18-18530
REPLY MEMORANDUM IN
SUPPORT OF ADA COUNTY'S
MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM
OPPOSING DEFENDANT
BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND
RESPONSE TO DEFENDANT'S
MOTION FOR CONTINUANCE
ON PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

The moving party is entitled to judgment when the nonmoving party fails to make a
showing sufficient to establish the existence of an element essential to that party's case on which
that party will bear the burden of proof at trial. Baxter v. Craney, 135 Idaho 166, 16 P.3d 263
REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM OPPOSING DEFENDANT BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND RESPONSE TO DEFENDANT'S MOTION FOR
CONTINUANCE ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 1
Page 119

(2000). In order to meet its burden, the moving party must establish the absence of any genuine
issue of material fact on an element of the nonmoving party's case. Smith v. Meridian Joint Sch.

Dist. No. 2, 128 Idaho 714, 918 P.2d 583 (1996). Where the affirmative defenses pleaded did
not state a legal defense, no genuine issues of fact existed, therefore authorizing entry of
summary judgment. See D.K Allen v. Ruby Company, 87 Idaho 1, 389 P.2d 581 (1964). If the
evidence reveals no disputed issues of fact, then summary judgment should be granted. Smith,
128 Idaho at 718-19, 918 P.2d at 587-88.
Defendant's opposition to Ada County's Motion for Summary Judgment begins by
reciting undisputed facts. Thereafter, each fact listed by Defendant challenges the underlying
medical indigency case in the name of Gloria D. Browning and her spouse, Marvin L. Browning,
that resulted in the recording of a lien securing the real property of the Brownings, which is now
titled in the name of Phillip J. Browning. These facts are not material to the summary judgment
motion wherein Ada County has asserted (I) that it has a valid, recorded security interest in the
property currently in the name of Defendant, (2) the liquidated amount of the lien is $10, 989.65,
and (3) the lien remains unpaid.
These factual challenges all relate to the processing of the medical indigency application,
which Defendant argues he cannot properly address because Ada County has not provided him
with the contents of the medical indigency file in the name of Gloria D. Browning. 1 Again, these
facts are outside of the scope of Ada County's action against the Defendant, which is limited to
enforcement by means of foreclosure of Ada County's lien as against the Defendant's property.

1 Ada County has timely responded to Defendant's First and Second Set of Interrogatories, Requests for Production
and Requests for Admission.

REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM OPPOSING DEFENDANT BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND RESPONSE TO DEFENDANT'S MOTION FOR
CONTINUANCE ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT-PAGE 2
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The medical indigency statutes and the processes thereunder are only relevant to the origin of the
lien and the amount of the lien that remains unpaid.
The crux of Ada County's case is the existence of a valid, unpaid lien on the Defendant's
property that is the subject of this foreclosure action wherein Ada County seeks a judgment of
foreclosure allowing the County to sell the Defendant's property at a foreclosure sale. Defendant
argues that "Plaintiff has not established that a lien automatically attached or has perfected." The
certified copy of the Notice of Lien and Application attached to counsel's Affidavit filed
simultaneously with this Memorandum is proof to the contrary.
Defendant argues that "Plaintiff has failed to establish that the board obligated the
applicant to reimburse the county." This argument does not raise an issue of fact. Moreover, the
argument misconstrues the County's right to secure the balance owed for medical claims paid
under the medical indigency program with its lien, separate and distinct from a reimbursement
order authorized by Idaho Code § 31-351 OA.
Defendant argues that Plaintiff has failed to show that the County is entitled to the full

$10,989.65 claimed in its Complaint. As was clearly stated by the Court in In Re Hendricks,
IO.I I.B.C.R. 5 (Bankr. D. Idaho 2010).
While the County Program's statutory scheme does not expressly provide that the
lien secures amounts paid by the State, that is of no moment. Under the program,
when amounts are reimbursed to the county by a participant, a county is obligated
to share the funds with the State in an amount proportionate to the amount of the
claim paid by each entity. Idaho Code§ 31-3510A.

Defendant argues that the Plaintiff failed to establish that the statutory liability is not time
barred by the statute of limitations. "[T]echnically, the county needs the protection of the lien
until the full amount of the claim [the County portion and the CAT portion] is reimbursed, lest
REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM OPPOSING DEFENDANT BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND RESPONSE TO DEFENDANT'S MOTION FOR
CONTINUANCE ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT-PAGE 3
Page 121

the county become unsecured for its proportionate share of the balance due. In sum, the five
year duration limitation on certain "state liens" does not apply to the [medical indigency] lien at
issue here." Id at 6. As stated by the Court in In Re Hendricks, "The legislature has not seen fit
to assign a specific duration to medical indigency liens, and the Court may not judicially impose
such a limitation." Id. at 7. Ada County's lien continues to be a valid lien and as such, it must
be foreclosed to satisfy the debt secured thereby. Jassaud v. Samuels, 58 Idaho 191, 71 P.2d 426
(1937). This argument does not raise an issue of fact.
Defendant filed his Motion for Summary Judgment on June 12, 2019, asking the Court
"to dismiss Plaintiffs lawsuit with prejudice." The Motion revisits and rehashes the arguments
advanced in Defendant's Memorandum in Opposition to Plaintiffs Summary Judgment Motion,
with some additions. Defendant asserts that "Ada County has not provided evidence of the
liquid amount." Exhibit B to the Amended Complaint contains that amount as well as the
Declaration filed contemporaneously herewith. Defendant's contentions as to the unreliability of
the medical indigency determination and the payment for medical services on behalf of Gloria D.
Browning are once again a collateral attack on the medical indigency final approval of the Board
that is not authorized. See generally Dexter Horton Trust & Sav. Bank v. Clearwater County,
th
235 F.743 (D. Idaho 1916) af'd, 248 F. 401 (9 Cir. 1918); Udy v. Cassia County, 65 Idaho 585,

149 P.2d 999 (1944).
Defendant asserts "Ada County has not provided evidence that Phillip Browning is
subject to a personal judgment."

Ada County is pursuing the current titleholder, Phillip

Browning, and its foreclosure action is as against the real property that is encumbered by the
medical indigency lien, which if the County prevails will also result in an award of fees and costs
related to the action as against the Defendant. Defendant's argument restates one of its asserted
REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM OPPOSING DEFENDANT BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND RESPONSE TO DEFENDANT'S MOTION FOR
CONTINUANCE ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT -PAGE 4
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affirmative defenses to the Complaint, which does not raise an issue of fact that warrants going
to trial.
Defendant's Memorandum in Support of its Motion for Summary Judgment is but further
argument in opposition to Ada County's Motion for Summary Judgment. In sum, Defendant has
failed to raise a genuine issue of material fact that would preclude an award of summary
judgment in favor of Ada County.
Although Defendant's Memorandum in Support of Defendant's Motion for Continuance
of Hearing on Plaintiffs Motion for Summary Judgment begins by stating what appears to be the
Motion itself, the request relates to a hearing set for June 11, 2019. In fact, it was the trial that
was originally scheduled for June 11, 2019 pursuant to the Court's Order Governing Proceedings
and Setting Court Trial.

On April 2, 2019, the Court conducted a status conference and at that

time vacated the trial date and indicated to the parties that they should adjust the deadlines set
forth in the Court's prior Order Governing Proceedings. It appears that Defendant's Motion for
Continuance is moot.
DATED this 26th day of June, 2019.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
l

Deputy Prosecuting Atto

REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM OPPOSING DEFENDANT BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND RESPONSE TO DEFENDANT'S MOTION FOR
CONTINUANCE ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 5
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 26th day of June, 2019, I served a true and correct copy
of the foregoing REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION
FOR
SUMMARY
JUDGMENT,
MEMORANDUM
OPPOSING
DEFENDANT
BROWNING'S MOTION FOR SUMMARY JUDGMENT, AND RESPONSE TO
DEFENDANT'S MOTION FOR CONTINUANCE ON PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83705

_ _ Hand Delivery
U.S. Mail
Certified Mail
___E_ E-serve: seth.divine ·@litsterfrost.com

REPLY MEMORANDUM IN SUPPORT OF ADA COUNTY'S MOTION FOR SUMMARY
JUDGMENT, MEMORANDUM OPPOSING DEFENDANT BROWNING'S MOTION FOR
SUMMARY JUDGMENT, AND RESPONSE TO DEFENDANT'S MOTION FOR
CONTINUANCE ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - PAGE 6
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Electronically Filed
6/26/2019 4:32 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Katee Hysell, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles _.adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,

)
)
)
)
)
)
)
)
)
)
)

Case No. CV0l-18-18530
AFFIDAVIT OF CLAIRE S.
TARDIFF IN SUPPORT OF ADA
COUNTY'S MOTION FOR
SUMMARY JUDGMENT

)

Defendants.

)
STATE OF IDAHO
County of Ada

)
) ss.
)

Claire S. Tardiff, being first duly sworn upon oath, deposes and states as follows:
1. I am an attorney duly licensed to practice before this Court and represent Plaintiff Ada
County in the above-entitled action.

AFFIDAVIT OF CLAIRE S. TARDIFF IN SUPPORT OF ADA COUNTY'S MOTION FOR
SUMMARY JUDGMENT-PAGE 1
Page 125

2. Attached hereto is a certified copy of the Notice of Lien and Application for Medical
Indigent Benefits recorded as Instrument No. 100076583 in the Ada County records.

DATED this 26 th day of June, 2019.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By:

STATE OF IDAHO
County of Ada

)
) ss.
)

SUBSCRIBED AND SWORN to before me this _ J _&_d,.._

day of June, 2019.

(\
,;,_J

\ClbQ,£UA

y

Notary Public for Idaho
Commission Expires ___L_ \-_)L_\_~
_CfD
_ _

_ _ _
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CERTIFICATE OF SERVICE
th

I HEREBY CERTIFY that on this 26 day of June, 2019, I served a true and correct copy
of the foregoing AFFIDAVIT OF CLAIRE S. TARDIFF IN SUPPORT OF ADA COUNTY'S
MOTION FOR SUMMARY JUDGMENT to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83 705

_ _ Hand Delivery
U.S. Mail
Certified Mail
___E_ E-serve: seth.divine· (ii litsterfrost.com

Legal Assistant
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RECORDED· REQUEST OF
ADA COUNTY RECORDER
..!. OAVlO NAVARRO

fEE~DEPIJT~

Pn'~L lDAHD

.I 00076583
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ADA COUNTY COMMUNITY SERVICES
NOTICE OF LIEN AND APPLICATION
FOR MEDICALLY INDIGENT BENEFITS

Pursuant to Idaho Code 31-3501 et seq. the Board of Cou~ Commissioners of
Ada County hereby claim a statutory lien on behalf of Ada County nd/or the
Catastrophic Health Care Cost Program in an unliquidated amou t against all real
and/or personal property of Browning, Gloria D. and Marvin L. hose last known
address is 3939 Lemhi, Boise, Idaho 83705. Said lien arises from an application of
necessary medical services which were rendered to the above named individual or their
minor dependent(s), which service coryime~~ed/on the 31st day of August, 2000.
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STATE OF IDAHO )

) S.S
)

County of Ada

On this 26th day of September, 2000, before me the undersigned, a Notary
Public in and for said State, personally appeared Roger D. Simmons, Chairman of the
Board of Ada County, known or identified to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he/she executed the
same on behalf of the Board.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the

day and year_JJ;&\;QQQve written.
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Gloria M. Uscola

Notary Public for the State of Idaho
Residing at Ada County
My Commission Expires: March 15, 2005
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Electronically Filed
6/26/2019 4:32 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Katee Hysell, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafilesr@adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

STATEOFIDAHO
County of Ada

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV0l-18-18530
DECLARATION OF WILLIAM
BURT IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

)
) ss.
)

William Burt, being first duly sworn upon oath, and being over the age of eighteen (18)
and otherwise competent to testify in this matter, deposes and says:
DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 1
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1.

This Declaration is based on my personal knowledge.

2.

I am employed as Finance Supervisor in the Ada County Indigent Services Office

charged with, but not limited to directing payments on approved applications, collection efforts
including receipt of payments on orders of reimbursement, satisfaction of liens upon transfer of
real property settlements, and reimbursement from third-party insurers.
3.

Attached as Exhibit A is a true and correct copy of the Provider Sheet(s)

generated upon approval of the application of Gloria D. Browning showing payments made on
her behalf, and which document is generated in the usual course of business of Ada County
Indigent Services. Also attached as Exhibit B is a true and correct copy of a Statement prepared
by my office in connection with this lawsuit showing a total owed to Ada County and the
Catastrophic Health Care Fund (CAT) on account of Gloria D. Browning.
I certify under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing
is true and correct.
DATED this

Lt)

day of June, 2019.

WO,uti

William Burt, Finance Supervisor

DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 26 th day of June, 2019, I served a true and correct copy of
the DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT to the following persons by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83705

_ _ Hand Delivery
U.S. Mail
Certified Mail
______}Q__ E-serve: seth.divine\ r@litsterfrost.com

DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 3
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Ada County Indigent Services
Request,_ Provider Dates of Service

!::
m
3/7/2019

Recipient (%18): BROWNING GLORIA D ESTATE OF

Case#:

BOACC .

0010-62

-:::c

><
w

3939 LEMHI • BOlSE, JD $3705

Primary Applicant (7439): BROWNING MARVIN L
Application: # 14242 - Date: Wednesday, September 6, 2000
Provider / Notes

Diagnosis: FALL
Estimated Amount

S.W.: MCDANIEL CAROLYN
Service Date(s)

Status

Billed Amount

County Portion

CAT Portion

ADA COUNTY PARAMEDICS
370 N Bf.NJA!\.UN LN - BOISE. ID 83704-3498

-

--

8/30/2000

$776.67

$310.67

$0.00

9/15/2000

$449.44

$179.78

$0.00

8/31/2000

$660.00

$264.00

$0.00

BOISE ANESTHESIA
PO BOX 375-'J - SALT LA:,ECITY, UT 84 1HJ-.3750

BOISE ORTHOPEDIC CLINIC- DO NOT USE
:i-20 SEAGLE RD STE 3113 - fl.:b!U[)[AN , lD 836-1.2

N

('I')

8/31/2000 - 9/S/2000

$3,181.00

$1,433.35

$0.00

$88.00

$36.31

$0.00

9/28/2000 - 11/30/2000

$312.00

$0.00

$0.00

12/1/2000 - 2/28/2001

$0.00

9/27/2000

$400.00

$0.00

10/30/2000

$103.00

$0.00

$36.31

11/27/2000

$103.00

$0.00

$36.31

9/3/2000

$90.00

$0.00

$42.83

8/31/2000 - 9/S/2000

$266.00

$188.27

$0.00

9/15/2000 - 9116/2000

BOISE PHYSICAL MED & REHAB
1000 ·~ CURTIS RD #202 - BOISE. JD 83706

FAMILY PRACTICE MEDICAL CTR
777 N R:\ nmND ST - BOlS i?., 1D 8370-i

--

-~-

$189.00

$0.00

$83.06

9/18/2000

$88.00

$0.00

$48.57

8/30/2000 - 8/31/2000

$62.30

$21.20

$0.00

GEM STATE RADIOLOGY
PO BOX 9649 - 130JSL ID 83707

IDAHO EMERGENCY PHYSICIANS

Pagel of2

rtq_providt'1·s.q•t Last Modified 317!20!9

T"""

Q.)
0)

ro

a..

Recipient (9618): BROWNING GLORIA D ESTATE OF
39~9 l.EMl,l- BOISI\ rD 837i}5

Case#:

BOACC:

0010-62

Primary Applicant (7439): BROWNING MARVIN L
Application : # 14242 - Date: Wednesday, September 6, 2000
Provider/ Notes

Diagnosis: FALL
Estimated Amount

S.W.: MCDANIEL CAROLYN
Service Date(s)

Status

Billed Amount

County Portion

CAT Portion

PO BOX 5666- DE;~vER_. CO 80217-%66
8/30/2000

$356.00

$131.11

$0.00

9/15/2000

$320.00

$0.00

$0.00

8131/2000 - 9/5/2000

$10,130.58

$6,917.88

$0.00

9/15/2000 - 9/16/2000

$1,470.85

$517.43

$492.57

$250.00

$0.00

$250.00

ST ALPHONSUS RMC
PO ROX [9ij93(J - BOlSE, lD 63719-0930

Includes Dr. Steven Fonken

8/J 1/2000 - 9/5/2000

C")
C")
~

Q.)
C)

ro

0..

Page 2of2

req_provide-1·s.rpt Last Modified 3!'712019

c:?02:_.;!-,;~If

Date: June 26, 2019
Statement #: 961808232018

Ada County Indigent Services

Client ID:

9618

ca

!::

-Xca
J:

Client:

Estate of Gloria
Browning
339 Lemhi
Boise, ID 83705

Comments:

Lien 100076583

and N3687

I.LI

County Applications

14242

10,989.65

0.00

10,989.65

v---~- - u_._

Payment History

OlM>I •

-

~~~

-.:::I"

('I')
'(""""

n/a

n/a

n/a

Q.)
0)

ro

a..

Electronically Filed
6/26/2019 11 :30 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Email: seth. diviney@litsterfro st. com
Phone: (208) 489-6400
Fax:
(208) 489-6404

Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff,

vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,

AMENDED MEMORANDUM IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT

Defendants.

COMES NOW the Defendant, Phillip Browning, by and through his attorney of record,
Seth H. Diviney, and hereby request the court to deny Plaintiffs Motion for Summary Judgment
and submits This Memorandum in Support of Defendant's Motion in Opposition to Plaintiffs
Motion for Summary Judgment.

AMENDED MEMORANDUM IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 1
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PROCEDURAL BACKGROUND
On February 7, 2019, Plaintiff filed an Amended Complaint attaching as exhibits a copy
of the Notice of Lien (Exhibit A) and a copy of a Statement of Amount Owing from Ada County
Indigent Services (Exhibit B). The Amended Complaint also named an additional defendant,
Wilmington Savings Fund Society Bank. Defendant Wilmington Savings Fund Society, FSB, as
Trustee ofStanwich Mortgage Trust A, filed a Notice of Appearance on March 20, 2019.
Plaintiff and Defendant Browning have propounded and responded to discovery. Plaintiff filed a
Motion for a Protective Order on May 6, 2019. Plaintiff responded to Defendant's second set of
discovery requests on June 18, 2019. Defendant has also filed a cross Motion for Summary
Judgment. Oral arguments are scheduled to be heard on July 10, 2019 for Plaintiffs Motion for
Summary Judgment, Defendant's cross Motion for Summary Judgment, Plaintiffs Motion for a
Protective Order, and Defendant's Motion for a Judgment on the Pleadings.

FACTUAL BACKGROUND
A. Undisputed Facts
The Plaintiff, Ada County, seeks reimbursement of payments it allegedly made for
medical services provided to either Gloria D. Browning or Marvin L. Browning. An unknown
person allegedly filed an Uniform County Medical Assistance Application (hereinafter the
"Application") on behalf of either Gloria D. Browning or Marvin L. Browning. Ada County's
Amended Complaint (hereinafter the "Complaint") asks the court to take action in several
different ways. See Pl. 's Amended Complaint. Among their prayers for relief, the Plaintiff
requests from this Court:
1) A determination of priority of liens;
2) A personal judgment against Phillip Browning for the principal sum of
$10,989.65;

AMENDED MEMORANDUM IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FOR
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3) A personal judgment against Phillip Browning for attorney's fees;
4) A personal judgment against Phillip Browning for the cost of litigation guarantee;
5) An adjudication that the Ada County lien be foreclosed;
6) An adjudication that Phillip Browning have no right, title or interest or claim in
the property described in the Amended Complaint, for a personal judgment
against Phillip Browning for any post judgment fees and costs; and
7) That the Ada County be permitted to credit bid at the foreclosure sale.
See Pl. 's Amended Complaint.

The Plaintiff relies on three documents to support its claims. The Plaintiff attached two
exhibits to its Complaint marked as Exhibit A and Exhibit B (see Pl. 's Amended Complaint, Ex.
A and B), the third document was disclosed during the discovery process entitled Ada County

Indigent Services Request Provider Dates of Service (hereinafter the "Request Document"). See
Def 'sEx. 1.

First, Exhibit A is a copy of the Notice of Lien described above. The Notice of Lien
includes a statement from Roger D. Simmons attesting that services were rendered to "the above
named individual" and that "services commenced on the 31 st day of August, 2000." See Pl.Ex. A.
Mr. Simmons' statement does not mention when the Application was filed or note any
application number. The Notice of Lien also contains a statement from a notary public that
includes the following language below her notary stamp: "(ID #9618) (Application #14242
CEM/srs (Application Date 9/6/00)." Id. It is unclear whether Plaintiff relies solely on this date
below the notary stamp to support Plaintiffs claim.
Second, Exhibit B is an Ada County Indigent Services Statement (hereinafter the
"Statement") dated August 23, 2018. The Statement does not contain any data under the section

AMENDED MEMORANDUM IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT - 3

Page 137

entitled "Orders of Reimbursement," and the Statement is merely a bill to the "Estate of Gloria
Browning, Lemhi, Boise, ID 83705."
Plaintiff produced the Request Document dated March 7, 2019, to Defendant on March
20, 2019. Def 's Ex. 1. The Request Document includes multiple medical provider names,
addresses, dates of service, and billing amounts. Id. Among the data populated in this document,
there is a description of"Recipient (9618): BROWNING GLORIA D ESTATE OF" and
"Primary Applicant (7439): BROWNING MARVIN L." Id. The earliest date of service listed
on this document is August 30, 2000 for three providers: Ada County Paramedics (county
claims it paid $310.67), Gem State Radiology (county paid a total of$21.20 between 8/30/2000
and 8/31/2000), and Idaho Emergency Physicians (county paid $131.11 ). St. Alphonsus RMC
reflects multiple service dates but does not indicate August 30, 2000 as a service date. Id. The
county paid St. Alphonsus RMC $6,917.88 for dates of services of8/31/2000-9/5/2000. The
Catastrophic Program paid St. Alphonsus RMC $250 for those same dates of services. Id.
Defendant Browning has requested a copy of the alleged Application and file described
in Plaintiffs Amended Complaint. The Plaintiff timely objected. Defendant Browning sent a
"Meet and Confer" letter to Plaintiff on April 10, 2019 again requesting the purported
Application and file. See Def Ex. 3. Plaintiff responded on April 22, 2019 stating:
the contents of the medical indigency application and file of Gloria D. Browning
are not subject to disclosure to anyone other than Gloria D. Browning. She is
deceased, and no estate was opened such that there is no estate representative who
would be entitled to the application. Phillip Browning has no standing to request
this information. You do not represent Gloria D. Browning, and privacy concerns
preclude disclosure of the medical information Gloria D. Browning[ ... ] Your
interest in obtaining medical indigency application and file contents is beyond the
scope of the medical indigency statute; in other words, not necessary to the
consideration of the medical indigency application that took place in 2000.
Id.

AMENDED MEMORANDUM IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FOR
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The Plaintiff subsequently filed a Motion for a Protective Order. Defendant has
Opposed Plaintiffs Motion for a Protective Order. On June 18, 2019, Plaintiff served
Defendant with Responses to additional discovery requests. Among Plaintiffs responses,
the county produced a blank form entitled Uniform County Medical Assistance
Application. This document was produced in response to Defendant's request for a
"blank copy of the 'uniform form, agreed to by the Idaho association of counties and the
Idaho hospital association' as described in 31-3504(1 )(2000) which was used in 2000.
The Plaintiff also provided another blank document entitled "Notice of Lien and
Application for Financial Assistance." This document was produced in response to
Defendant's request that the Plaintiff produce "a blank 'uniform form agreed to by the
Idaho association' for medical indigency benefits as described in 31-3504(4) (2000)."
The county denied the following:
•

That Gloria D. Browning did not complete a written application requesting
assistance on a "Uniform form agreed to by the Idaho association of counties and
the hospital association."

•

That Gloria D. Browning did not sign the application.

•

That Marvin L Browning did not complete a written application requesting
assistance on a "Uniform form agreed to by the Idaho association of counties and
the hospital association."

•

That Marvin L. Browning did not sign the application.

•

That Marvin L. Browning did not request financial assistance.

•

That Gloria D. Browning did not request financial assistance.

•

That the Estate of Gloria D. Browning did not request financial assistance.

AMENDED MEMORANDUM IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FOR
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•

That the application referred to in the Amended Complaint was signed by a third
party applicant.

•

That the medical services provided Gloria D. Browning were for emergency
medical services as defined in 31-3502(13) (2000).

•

That the board made a "final determination" requiring reimbursement as
referenced in LC. 31-351 0A et. Seq.

•

That the board made an Order of Reimbursement.

Finally, the county admitted the following requests:
•

That Phillip J. Browning is not the personal representative of the Estate of Gloria
D. Browning.

•

That Phillip J. Browning is not the "applicant" as defined in 31-3502(4) (2000).

•

That the Ada County Paramedics delivered Gloria D. Browning to a hospital on
August 30, 2000.

B. Disputed Facts in Plaintiff's Memorandum in Support of Summary Judgment
In the "STATEMENT OF MATERIAL FACTS" section of Plaintiffs Memorandum in
Support of Plaintiffs Motion for Summary Judgment, virtually every line contains facts that are
material and disputed.
At a minimum, the following material facts and issues are in dispute:
1)

Whether the filing of a medical indigency application of Gloria D.
Browning and Marvin L. Browning actually occurred;

2)

Whether that filing occurred on September 6, 2000;

3)

Whether an enforceable automatic lien as against the real and personal
property of the applicants attached;

AMENDED MEMORANDUM IN SUPPORT OF DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION FOR
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4)

Whether the recording was duly filed within thirty days of the date of the
indigency application;

5)

Whether any such lien was filed in accordance with I.C. § 31-3054(4);

6)

Whether any lien or security interest in the Browning's real property was
recorded and/or perfected;

7)

Whether the Browning's owned the real property at issue at the time of
filing of the indigency application;

8)

Whether the Board of Ada County Commissioners approved an
application by the Brownings;

9)

Whether the County or Board actually paid a total of $10,989.65;

10)

Whether any payment was issued to the medical providers;

11)

The names of medical providers listed on the Brownings' application;

12)

Whether the Board's order approving the application was a final order;

13)

Whether the full amount paid by the County remains due and owing.

See Pl. 's Memorandum in Support of Summary Judgement, at 3-4.

C. Contradicting Facts in Plaintiff's Pleadings, Motions, and Discovery Responses
Plaintiffs Complaint, Exhibit A, Exhibit B, the Request Document, Plaintiffs Responses
to Defendant's Request for Admissions, and Plaintiffs Motion for Summary Judgment assert
different facts. For example, the following are six contradictions made by the Plaintiff:
(1) While the Request Document indicates Gloria D. Browning received medical
services from August 30, 2000, Plaintiffs Exhibit A "Notice of Lien" contains
written testimony from Roger D. Simmons attesting that the medical services
commenced on August 31, 2000. Pl. 's Ex. A.
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(2) Plaintiffs Amended Complaint alleges that both Gloria D. Browning and Marvin
J. Browning affirmatively filed an application for medical services. However, the
Request Document indicates that Marvin L. Browning was the "primary
applicant" and that the "Gloria D. Browning Estate of' was the recipient of
medical services. Def's Ex. 1. Plaintiffs Memorandum in Support for Plaintiffs
Motion for Summary Judgment does not say who filed it but merely that a lien
was created "upon the filing of the medical indigency application of Gloria D.
Browning and Marvin L. Browning." Pl. 's Amended Complaint; Pl. 's Motion for
Summary Judgment. Exhibit B, like the Request Document, does not indicate
Gloria D. Browning and Marvin L. Browning filed jointly or that Marvin was the
primary applicant. Pl. 's Ex. B. Instead it simply bills to "Estate of Gloria
Browning." Id.
(3) The Plaintiff denied not being in possession of the original Uniform Assistance
Application in Plaintiffs Responses to Defendant's Request for Admissions. (See
Def's Ex. 2). However, there is no indication that the Plaintiff intends to disclose
evidence that the application currently exists because the Plaintiffs Memorandum
in Support for Summary Judgment Plaintiff only relies on the Notice of Lien to
support the allegation that the application was filed on September 6, 2000.
Stating only that "the date of the application appears on the recorded Notice of
Lien, as is noted by the County Indigent Office when it prepares and records
every Notice of Lien." See Pl. 's Motion for Summary Judgement, at 4.
(4) The blank uniform notice oflien produced by Plaintiff is substantially different
than Exhibit A Notice of Lien filed with the Amended Complaint. For example,
the title of Exhibit A reads "NOTICE OF LIEN AND APPLICATION FOR
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MEDICALLY INDIGENT BENEFITS" and the title of the recently produced
blank uniform notice oflien reads "NOTICE OF LIEN AND APPLICATION
FOR FINANCIAL ASSISTANCE."
(5) Ada County claims that it "expended" $10,989.65 but the Request Document
indicates that the county only paid $10,000 and that the Catastrophic Fund paid
$989.65. Pl. 's Amended Complaint.
(6) The county alleges in the Amended Complaint that the lien was for an
"unliquidated amount" at the time the Notice of Lien was filed. However, in the
county's Memorandum in Support of Motion for Summary Judgment the county
alleges the lien's "liquidated amount" is the "payment total" of the medical bills.

See Pl. 's Motion for Summary Judgement, at 5.
(7) The county denies that the board made a "final determination" requiring
reimbursement as referenced in I.C. 31-351 0A et. Seq. Def's Ex. 4. However, the
county argues in the Memorandum in Support for Motion for Summary Judgment
that the county processed the medical indigency application which resulted in
payment of medical bills and that Board approved the indigency application and
that no appeal was taken. For these reasons, the county concludes, "their order
became final." See Pl. 's Motion for Summary Judgement, at 5.
(8) The county, through affidavit of William Burt, states that the attached document
(which is listed as Exhibit A of the affidavit and is similar to the Defendant's
Exhibit 1 to this motion in Opposition) which Defendant refers to as the "Request
Document" is a true and correct copy of the Provider Sheet( s) generated upon
approval of the application of Gloria D. Browning. However, this document was
generated on March 7, 2019 and the application was most likely approved at or
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around the time of the application in the year 2000. It appears that the affidavit
introducing the document is incorrect or the application for services wasn't
completed until 2019. See Def 's Ex. 5.
Even after all of the discrepancies in Plaintiffs own pleadings, responses, and motions,
the Plaintiff has denied disclosing any experts that can explain the documents and has not
disclosed any factual witnesses that the Plaintiff intends to call to support the allegations made in
the Amended Complaint. The Plaintiff has not produced an Ada County Board of
Commissioners' Findings of Fact, Conclusions of Law, Final Determination, and Order of
Reimbursement. The Plaintiff has not alleged that the county commissioners and board have
made a final determination dictating the dollar amount obligation or ordered reimbursement.
The Plaintiff has not alleged the application was signed by the applicant or whether the
application qualifies as a first or third party application. The Plaintiff has not claimed that a
notice of application for medical indigency benefits was filed on a uniform form agreed to by the
Idaho association of counties and the Idaho hospital association. The Plaintiff has not produced
a promissory note or other security instrument associated with Gloria D. Browning's medical
services.

LEGALSTANDARDFORSUMMARYJUDGEMENT
Summary judgment is only appropriate "if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter oflaw." A & J Cons. Co., Inc. v.
Wood, 141 Idaho 682, 684, 116 P.3d 12, 14 (2005) (quoting Summers v. Cambridge Joint School
Dist. No. 432, 139 Idaho 953, 955, 88 P.3d 772, 774 (2004)). The Court liberally construes all
facts and all reasonable inferences in favor of the non-moving party. Id. If the record contains
conflicting inferences or reasonable minds might reach different conclusions, a summary
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judgment must be denied. Loomis v. City of Hailey, 119 Idaho 434,436, 807 P.2d 1272, 1274
(1991). At all times, the burden of proving the absence of a genuine issue of material fact rests
upon the moving party. G&M Farms v. Funk Irrigation Co., 119 Idaho 514, 517, 808 P.2d 851,
854 (1991).

ARGUMENT AND ANALYSIS
1. Plaintiff has failed to establish that an application was filed with the clerk on a uniform

form.
The Plaintiff has failed to show a lien was created because the evidence the county has
provided does establish that a uniform application was filed with the clerk. Further, the evidence
does not demonstrate that the county commissioners entered a final determination or obligation
was determined or ordered by the county commissioners. A county is entitled to a perfected lien
and right to judgment against an applicant of medical services when it follows the requirements
set forth in Idaho Code§ 31-3501 et seq.
The Plaintiff has not established that an application was properly submitted and that the
lien perfected. Upon the filing of the application, whether by the patient or a third party, a
statutory lien automatically attaches to, among other assets, "all real and personal property of the
applicant and on insurance benefits to which the applicant may become entitled.... " Idaho Code§
31-3504(4); Mechling v. Bonner County (In re Mechling),284 B.R. 127,128 n. 1 (Bankr.D.Idaho
2002) (lien is a statutory lien). At its discretion, a county may perfect the lien by recording a
notice with either the county for real property, or with the Secretary of State for personal
property. Idaho Code§ 31-3504(4). If the notice oflien is recorded, the lien is given a priority
date as of the date the medical services were provided. Id. The automatic lien attaches upon
application even though no financial benefit has been received. It is a mere unliquidated, notice
lien at this point because (1) the application for benefits has not yet been approved, (2) no
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medical assistance has been received, and, (3) no reasonable amount ofreimbursement from the
applicant has been determined by the county. On or about September 6, 2000, the automatic lien
attached to an applicant's real property when the application was properly submitted. Idaho
Code§ 31-3504(1) (1997) and (2000). The applicant was required to complete "a written
application on a uniform form agreed to by the Idaho association of counties and the Idaho
hospital association. The truth of the matters contained in the application shall be sworn to by
the applicant." Id. Additionally, at the time Exhibit A ''Notice of Lien" was filed, a lien was
perfected only when "a notice of application for medical indigency benefits on a uniform form
agreed to by the Idaho association of counties and the Idaho hospital association, is recorded
within thirty days from receipt of application" in any county where the applicant owned real
property. Idaho Code§ 31-3504(4) (1997) and (2000).
After the lien automatically attaches the process of receiving an approval including the
appeal's process can take 178 days. See I.C. §§ 31-3505A-31-3505E and 31-1506. In other
words, this unliquidated notice lien can be attached to the applicant's real and personal property
for 178 days without the county every paying any money on behalf of the applicant. If there is an
appeal to the Idaho Supreme Court, the unliquidated lien can be attached to the applicant's
property even longer. In St. Luke's Reg'! Med. Ctr., Ltd. v. Bd. of Comm 'rs, cited above, the
application was filed on June 6, 2006 and the Idaho Supreme Court finally ordered the county to
pay St. Luke's for the medical services rendered 1,007 days later, on March 9, 2009.
ANALYSIS
In this case Plaintiff has asserted facts, then, provided evidence contradicting facts
essential to establishing Plaintiffs prima facie claim. At minimum, the Plaintiff needed to
provide evidence that Gloria D. Browning and/or Marvin L. Browning were applicants or were
an obligated party. The Plaintiff must establish that the lien automatically attached as a result of
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the application and that the Notice of Lien perfected the lien. The Plaintiff has not shown that
the application complied with statute, that Gloria or Marvin Browning had filed an application,
that Gloria Browning received medical services paid for as a result of the application, that the
medical services paid for by the county and not by other entities after August 31, 2000 total
$10,989.65, and that the unliquidated notice lien allegedly created has been transformed into a
lien with an exact value of$10,989.65. The Plaintiff has provided a myriad of conclusions that
the lien in fact attached without including evidence to support the claim. The Plaintiff does not
allege who filed the application in Plaintiffs Motion for Summary Judgment. It simply asserts
that it happened. The Plaintiffs Amended Pleadings allege that Marvin and Gloria Browning
filed the application. However, Plaintiffs produced a copy of a document last updated in March
7, 2019. The Request Document alleged that Marvin Browning was the primary applicant. The
Plaintiff does not attempt to reconcile this factual inconsistency and does not produce a copy of
the application for medical services to address the issue. The Plaintiffs Exhibit B attached to the
Amended Complaint is also unhelpful because the report merely alleges that a balance for a
particular amount of money is billed to the Estate of Gloria Browning. There's no indication that
this report was created before August 23, 2018 reflected by the document header.
The medical service dates indicated by Plaintiffs produced document Request
Document, claim services began on August 30, 2000. However, the Notice of Lien states that
the medical services began on August 31, 2000. The Request Document indicates that Ada
County paid $10,989.65. However, multiple providers claim dates of service of August 30,
2000. The dates of services contradict the claims in the Notice of Lien. The dollar amount for
payments made for services prior to August 31, 2000 totals $462.98. However, there is no
indication this amount was deducted on any document or motion or pleading alleging that
medical services began on August 31, 2000. The amount the Plaintiff alleges was paid is also
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inconsistent with what the Request Document indicates. There, the total payments by the
"County Portion" amounts to $10,000. The total payments by the "CAT Portion" total $989.65.
Together, these two portions total $10,989.65. Additionally, St. Alphonsus RMC did not claim a
service date for August 30, 2000. The emergency room payment the County allegedly made for
$6,917.88 was for services between August 31, 2000 and September 5, 2000. Curiously, on
August 30, 2000 Ada County Paramedics delivered a patient named "Gloria D Estate of' to a
location who did not bill the county for this date of service, where Idaho Emergency Physicians
attended to this person and thereby ordered an x-ray from Gem State Radiology. The internal
logic of this document is facially inconsistent.
The Notice of Lien is also unreliable because of the disputed date the medical services
began. The notice does not indicate a dollar amount. The notarized statement does not allege an
application filing date, an application number, or any board determination obligation finding.
The Plaintiff does not allege that "a notice of application for medical indigency benefits on a
uniform form agreed to by the Idaho association of counties and the Idaho hospital association, is
recorded within thirty days from receipt of application" as required by LC. § 31-3504(4). The
Notice of Lien may be defective simply because the Notice of Lien in the present case was not
properly filed on a "notice of application for medical indigency benefits on a uniform form
agreed to by the Idaho association of counties and the Idaho hospital association." The blank
uniform form Plaintiff produced on June 18, 2000 is substantially different from the Notice of
Lien filed with the Amended Complaint. However, even if this Notice of Lien was filed on the
proper uniform form, the data populating this form requires explanation. The Plaintiff alleges
that the Notice of Lien contains evidence demonstrating that the application was filed on
9/6/2000. However, this information does not appear to be sworn to by Roger D. Simmons who
attest to the facts contained in the document. There is no indication whether the application date
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is asserted by the notary Gloria M. Uscola or an undisclosed person who uses the initials "CEM"
or "srs." The truthfulness of the identity of Roger D. Simmons is confirmed by the notary's
statement and signature. However, if the notary is making her own declaration regarding an
application date, there is no indication that her identity and signature match. Because the
contents of the Notice of Lien are inconsistent and ambiguous, the Notice of Lien does not
establish an undisputed fact that an application was properly filed. Further, it does not establish
that a lien automatically attached or that the lien had perfected because the Notice of Lien was
filed within 30 days from the date the application was filed.

2. Plaintiff has failed to establish that the board determined the total amount of medical
payments for a liquidated lien and failed to establish that the board entered a final
order which obligated the applicant to reimburse the county.

The Plaintiff has failed to demonstrate that the applicant or Defendant Browning is
obligated to reimburse the County. Once the patient receives financial assistance under this
program the county commissioners may determine that the applicant is able to reimburse the
county for a reasonable portion of the financial assistance paid on behalf of the applicant, over a
reasonable period of time. See Idaho Code§ 31-3510A(l). The county must hold a hearing to
make a final determination of the reimbursement amount. See Idaho Code§ 31-3510A(8). At
this point the lien becomes liquidated. The county still may increase or decrease the liquidated
amount in the final determination within a reasonable period of time if there has been a
substantial change in the applicant's financial circumstances. See Idaho Code § 31-351 0A(2)
and (3). If, after a hearing, the applicant believes the final determination of the reimbursement
amount to be excessive, the applicant may seek judicial review of the final determination. See
Idaho Code§ 31-3510A(8).
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The final determination dictates the value of a lien because it formalizes the total amount
of medical payments made on behalf of the applicant and the order of reimbursement formalizes
the reasonable amount the applicant should be obligated to repay. I.C. §31-351 0A(l )-(3). The
county has the right same right to recovery as provided in I.C. §§ 56-218 and 56-218A. See I.C.
§31-3510A(5). As of 2006, the county is able to enforce the obligation against an applicant's
estate by foreclosure of its lien, without probate. Idaho Code §56-218(6)(c)(i) (2006). On or
about September 6, 2000, the county could not foreclose its lien against a property of any estate
subject to a claim. LC. § 56-218(6) (1998). An action upon a liability created by statute is
limited within three years. Idaho Code§ 5-218. The statute oflimitations that applies to all
statutory liabilities does not "operate to take its enforcement out of the general statute of
limitation. Statutes of limitations are statutes of repose so far as civil actions are concerned, and
do not extinguish the lien. They apply to the remedy, and cut off the right of enforcement,
although the lien still exists." Lemhi County ex rel. Gilbreath v. Boise Live Stock Loan Co., 47
Idaho 712, 718-719 (1929). Mendini v. Milner, 47 Idaho 439, (1929) A court of equity will not
quiet title as against an unpaid lien. Id. "The lien of a mortgage is to continue until the debt
secured thereby is paid, but such an understanding does not abrogate the statute oflimitations."

Id. In the case of a tax lien, for example, the statute of limitations cuts off the period the state
has to enforce a debt by seeking judicial action, yet, the lien "shall only be discharged by the
payment, cancellation or rebate of the [obligation]." Lemhi County ex rel. Gilbreath v. Boise
Live Stock Loan Co., 47 Idaho 712, 718 (1929).

In addition to the time bar applicable to statutory liabilities, a foreclosure action must
commence within five years "from the maturity date of the obligation or indebtedness secured by
such mortgage. If the obligation or indebtedness secured by such mortgage does not state a
maturity date, then the date of the accrual of the cause of action giving rise to the right to
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foreclose shall be deemed the date of maturity of such obligation or indebtedness." LC. § 5214A.

ANALYSIS
The Plaintiff has failed to establish that the County's lien attached to the property, that
the lien perfected, and that the board's determination obligated the applicant to reimburse the
lien. Further, the Plaintiff failed to establish that this statutory liability is not time barred by the
statute oflimitations. The Plaintiff has alleged the existence of a lien and an obligation to
reimburse the county without providing documents essential to the prima facie elements of either
claim. The Plaintiff has not submitted any evidence supporting a claim that the board made a
final determination obligating the applicant to reimburse a specific dollar amount. The Plaintiff
is entitled to repayment up to the amount of services the county had paid after the Board has
assessed the applicant's ability to reimburse a portion up to all of the amount paid by the County.
The Plaintiff alleges this obligation exists without alleging a determination exists. The Plaintiff,
however, cites no statute, provides no evidence of a security instrument, and fails to provide any
evidence of a promissory note. Yet, the Plaintiff has requested this court for a judgment of
foreclosure and a personal judgment against Defendant Browning. Not only has Plaintiff failed
to submit evidence supporting a prima facie claim for reimbursement, the Plaintiff has not even
alleged the applicable legal authority forming the basis of a claim.
However, even if Gloria D. Browning or Marvin L. Browning were obligated to
reimburse the medical payments after the board's final determination, Plaintiff has failed to
establish any fact that would support the Plaintiffs request for foreclosure. The statute of
limitations long ago barred Plaintiffs right to a judicial foreclosure or enforce any obligation
born from a statutory liability. The Plaintiff is entitled to foreclose on a mortgaged property
within five years from the maturity date of the obligation.
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Here, Plaintiff has failed to establish the obligation's maturity date. Thus, if the
obligation or indebtedness secured by such mortgage does not state a maturity date, then the date
of the accrual of the cause of action giving rise to the right to foreclose shall be deemed the date
of maturity of such obligation or indebtedness." LC.§ 5-214A. In this case, the latest date the
Plaintiff can possibly allege is when both Gloria and Marvin had died and the property was
conveyed to someone other than a personal representative of the Estate of Gloria D. Browning or
successor of the estate.
The Plaintiff is not only barred from requesting a foreclosure action but the obligation
was never subject to a foreclosure action in the first place. The counties were not provided the
right to foreclose against a determination obligation until 2006. LC. § 56-218 (1998). Plaintiffs
rights to any obligation would have vested before both applicants had died. LC. § 31-351 0A.
The statute obligates an applicant for a dollar amount determined by the board that the applicant
can pay. Marvin L. Browning died in 2004. The death of Marvin was a substantial change of
circumstances for Gloria D. Browning. However, the Plaintiff has provided no evidence that this
substantial change in circumstances led to a final determination or a modified determination.
The Plaintiffs failure to provide evidence that a determination was made after 2006 forecloses
the Plaintiffs action rather than Defendant Browning's property.
The county also argues facts not established by evidence. There, the county argues that
"the date of application appears on the recorded Notice of Lien, as is noted by the County
Indigent Office when it prepares and records every Notice of Lien." Id. at 4. The county has
never provided any evidence that the County Indigent Office notes the date of the application on
a Notice of Lien. Additionally, the county has never provided evidence of any protocol,
procedure, custom, business practice, or any other policy employed on or around September
2000 by the County Indigent Office.

Finally, the county alleges that Ada County "expended"
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$10,989.65. The county does not attempt to advise the Defendants or the court that another
entity had paid $989.65. Without any evidence to support a claim that the application was filed
to the clerk on a uniform application, the county attempts to treat accusations as axioms and
evidence as immune to collateral attacks.
The county also creates more controversy with the facts underlying the dollar amount
alleged. See Def's Ex. 5. There, the affiant states that the "Provider Sheet(s) (Provider
Document) [were] generated upon approval of the application of Gloria D. Browning." This
sworn statement reads as if the Provider Document generated on March 7, 2019, was generated
on the date, Gloria D. Browning's application was approved. In other words, the affiant
aggravates the county's unmanageable factual allegations by implying that the underlying
medical application forming the basis of this foreclosure action was not approved by the board
until 2019, after the original Complaint had been filed.
CONCLUSION

The Plaintiff has alleged facts and provided documents contradicting the alleged facts
supporting various elements of Plaintiffs prima facie claims. The Plaintiff alleges that a lien
attached to the Defendant's property when an application was filed. However, the Plaintiff has
provided evidence that contradicts who filed the application or when the medical services alleged in
the Notice of Lien even began. The Plaintiff has asserted a dollar amount of a lien that appears to be
at best an unliquidated lien. The Plaintiff has not shown any evidence that a determination or final
reimbursement order by the board obligated an applicant to reimburse the County. The Plaintiff has
failed to provide evidence that a determination was made after the County's right to foreclose vested
in 2006.
The Plaintiff has failed to provide evidence that the statute of limitations for statutory liens
and for foreclosure do not apply in this case. The Plaintiff has alleged there is no statute of
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limitations, that the County has a right to foreclose, that the dollar amount of the medical services
obligated the applicant to reimburse the County, and that Defendant Browning is now personally
liable for an obligation arising from a reimbursement determination. However, instead of providing
evidence supporting the claims, the Plaintiff has filed a Motion for a Protection Order seeking relief
from disclosure of the evidence supporting Plaintiff's allegations. Because Plaintiff has failed to
provide this Court and Defendants with legal authority and because Plaintiff has failed to provide
evidence establishing the prima facie case that Plaintiff is entitled to a lien or obligation arising from
Plaintiffs Motion for Summary Judgment, Defendant respectfully requests this Court Deny
Plaintiffs Motion for Summary Judgment and Order Plaintiff to pay Defendant's fees and costs as
this Court finds just.

kh

'J_l-',,,.,.DATED this ___VI_

day of June, 2019.

Seth Diviney
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the Jtp"baay of June, 2019, I caused to be served a true
and accurate copy of the foregoing document upon the following attomey(s) by the method
indicated:
Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Rm 3191
Boise, Idaho 83 702

_ _ Hand Delivery
U.S. Mail
Certified Mail
Facsimile
_X_ E-serve: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western A venue, Suite 400
Seattle, Washington 98121

_ _ Hand Delivery
U.S. Mail
Certified Mail
_ _ Facsimile (206) 269-3493
_X_ E-serve: michaelh((l),w-legal.com

Seth H. Diviney
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ADA COUNTY RECORDER
.J. DAVIO NAVARRO

FEE~D EPUT~

8':'~L !DAHfl

100076583

2000 SP 26 AH IO: 08

ADA COUNTY COMMUNITY SERVICES

NOTICE OF LIEN AND APPLICATION
FOR MEDICALLY INDIGENT BENEFITS

Pursuant to Idaho Code 31-3501 et seq. the Board of Cou~ Commissioners of
Ada County hereby claim a statutory lien on behalf of Ada County nd/or the
Catastrophic Health Care Cost Program in an unliquidated amou t against
real
and/or personal property of Browning, Gloria D. and Marvin L. hose last known
address is 3939 Lemhi, Boise, Idaho 83705. Said lien arises from an application of
necessary medical services which were rendered to the above named individual or their
minor dependent{s), which service 001:flmenced on the 31st day of August, 2000.
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STATE OF IOAHO )

) s.s

County of Ada

)

On this 26th day of September, 2000, before me the undersigned, a Notary

Public in and for said State, personally appeared Roger D. Simmons, Chairman of the
Board of Ada County, known or identified to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he/she executed the
same on behalf of the Board.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year...fJi&\~ve
written.
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Notary Public for the State of Idaho

Residing at Ada County
~.r.,. .., 1-ec)ja\o►~
My Commission Expires: March 15. 2005
(ID #9618)
· . on #14242
CEM/srs (Application Date 9/6/00)
(Real Property Yes)
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Date:

Aut:,'Ust 23, 2018

Statement# : 961808232018
Client ID:

Ada County Indigent Services

Bill t0 :

Comments:

Estate of Gloria Browning

9618

Lien 100076583 and N3687

3939 Lemhi
Boise., Id 83705

County Applications

14242

10,989.65

0.00

10,989.65

Promissory Notes (Orders of Reimbursement)
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Ada County Indigent Services
Request,_ Provider Dates of Service
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3/7/2019

Recipient (9618): BROWNING GLORIA D ESTATE OF

Case JI.:

~
z

3939 LEMHI - BOI.Sf, JD 83705
Primary Applicant (7439): BROWNING MARVIN L
Application:# 14242 - Date: Wednesday, September 6, 2000
Provider I Notes

§Iii
0
0
0

BOACC;

0010-62

..->(

::J

0
Diagnosis: FALL
Estimated Amount

S.W.: MCDANIEL CAROLYN
Service Date(s)

Status

Billed Amount

County Portion

CAT Portion

(.)
<(

□
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ADA COUNTY PARAMEDICS
370 N BENJAMIN LN - BOISE. lD 83704-3498
8/30/2000

$776.67

$310.67

$0.00

9/1S/2000

$449.44

$179.78

$0.00

8/31/2000

$660.00

$264.00

$0.00

BOISE ANESTHESIA
PO BOX 375') - SALT LAKE CITY, UT 841 J0-3750

BOISE ORTHOPEDIC CLINIC- DO NOT USE
5-20 SEAGLE RD STE 3213 • Tv!bIUDCAN, lD 83642

00
LO

8/31/2000 - 9/5/2000
9/27/2000

$3,181.00

$1,433.35

$0.00

Q.)
0)

$88.00

$36.31

$0.00

9/28/2000 - 11/30/2000

$312.00

$0.00

$0.00

12/1/2000 - 2/28/2001

$400.00

$0.00

$0.00

10/30/2000

$103.00

$0.00

$36.31

11/27/2000

$103.00

$0.00

$36.31

9/3/2000

$90.00

$0.00

$42.83

8/31/2000 - 9/5/2000

$266.00

$188.27

$0.00

9/15/2000 - 9/16/2000

BOISE PHYSICAL MED & REHAB
1000 'N CURTIS RD #202 - BOJSE. ID 83706

FAMILY PRACTICE MEDICAL CTR
777 N RAY:vlOND ST - 801.SE, ID 837N

$189.00

$0.00

$83.06

9/18/2000

$83.00

$0.00

$48.57

8/30/2000 - 8/31/2000

$62.30

$21.20

$0.00

GEM STATE RADIOLOGY
PO BOX 9649 - 80JSE. lD 83707

IDAHO EMERGENCY PHYSICIANS
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Recipient (9618): BROWNING GLORIA D ESTATE OF

Case#:

BOACC:

0010-62

3939 LEMH\- BOISE, H) S'.i7uS

Primary Applicant (7439): BROWNING MARVIN L
Application : # 14242 - Date: Wednesday, September 6, 2000
Provider / Notes

Diagnosis: FALL
Estimated Amount

S. W.: MCDANIEL CAROLYN
Service Date(s)

Status

Billed Amount

County Portion

CAT Portion

N
0
0
0
0
0

~

PO BOX 5666 - DE:NER, CO 8(i2 i 7-5ti>6
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z

8/30/2000

$356.00

$131.11

$0.00

9/15/2000

$320.00

$0.00

$0.00

::::,
0
0

<(
Cl

ST ALPHONSUS RMC

<(

PO BOX l90930 - J30lSE, lD 83719-0930

Includes Dr. Steven Fonken
8/31/2000 - 9/5/2000

9/15/2000 - 9/16/2000
8/31/2000 - 9/5/2000

$10,130.58

$6,917.88

$0.00

$1,470.85

$517.43

$492.S7

$250.00

$0.00

$250.00
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JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles(madaweb.net

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINOS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV0l-18-18530
ANSWERS AND RESPONSES TO
DEFENDANT'S FIRST SET OF
INTERROGATORIES, FIRST
REQUEST FOR PRODUCTION,
AND FIRST REQUEST FOR
ADMISSIONS

COMES NOW, Plaintiff, pursuant to Rules 33 and 34 of the Idaho Rules of Civil

Procedure and provides the following answers and responses to Interrogatories and Requests for
Production of Documents:

ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES,
REQUEST FOR PRODUCTION, AND FIRST REQUEST FOR ADMISSIONS - PAGE 1
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INTERROGATORIES
INTERROGATORY NO. 1: Please identify the person or persons answering these

interrogatories and any person assisting in answering these interrogatories.
RESPONSE:

Claire Tardiff, counsel for Plaintiff
LaBerta Jones, Finance and Budget Officer, Ada County Indigent Services
INTERROGATORY NO. 2: Please identify each and every person you believe to have

knowledge of any of the facts, events, or occurrences described in Plaintiffs Complaint or which
would support any defense raised by Defendant(s).
RESPONSE: See Response to Interrogatory No. 1.
INTERROGATORY NO. 3:

Please state whether you (or any person(s), firm, or

corporation acting on your behalt) have consulted with or engaged any expert(s) in connection
with this litigation. If your answer to this Interrogatory is yes, then, for each such expert state the
following:
a) The expert's name, address, training;
b) The substance of the expert's conclusions and opinions; and
c) Identify any and all reports prepared by the expert.

RESPONSE: None
INTERROGATORY NO. 4: Please identify the specific circumstances surrounding

your contact with Defendants Phillip Browning and or Consolidated Supply Co.
RESPONSE: Ada County sent correspondence to Phillip Browning on August 10 2018;

Ada County served Phillip Browning and Consolidated Supply Co. with a Summons and
Complaint in this action.
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INTERROGATORY NO. 5: Please detail each action Plaintiff took to protect Plaintiffs
alleged lien from the date Gloria D. Browning and Marvin L. Browning had allegedly signed the
Uniform Medical Assistance Application until the commencement of this present action.

RESPONSE:

Ada County recorded the Notice of Lien on September 26, 2000 as

Instrument No. 100076583 as against the real property of Gloria D. and Marvin L. Browning.

INTERROGATORY NO. 6: Please identify the date and the circumstances leading to
the Plaintiffs learning of the following events:
a)

The death of Marvin L. Browning

b)

The death of Gloria D. Browning

c)

The Affidavit of Surviving Spouse

d)

The conveyance of the property by Quit Claim deed to Carol Wyatt on or about

July 2, 2006 and recorded on or about February 26, 2009.
e)

The conveyance of the property by Quit Claim deed from Carol Wyatt to William

H. Browning and Sandra E. Browning on or about April 12, 2009.
f)

The conveyance of the property by Quit Claim deed from William H. Browning

and Sandra E. Browning to Carol Wyatt on or about September 15, 2009.

RESPONSE:
a) Ada County Indigent Services learned of Marvin L. Browning's death on November
30, 2004.

b) Ada County Indigent Services learned of Gloria D. Browning's death on September 4,
2006.
c) through f) Ada County learned of these instruments on or about April 26, 2018.

INTERROGATORY NO. 7:

Please detail any communication, correspondence,

investigation, statements, legal actions, and any other information between Plaintiff and any
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person referenced in Interrogatory No. 6 and also additional persons referenced in Plaintiffs
Complaint.
RESPONSE: None

INTERROGATORY NO. 8: If you contend that Gloria D. Browning's medical bills

paid by the Ada County Medical lndigency Benefits were reasonable charges by her medical
providers, please state with specificity all facts supporting the contention including the name of
each and every medical provider, the provider's address, the billing amount, fees, interest,
contractual offsets, and the final alleged payment( s) for each and every medical provider along
with any account balances remaining after Plaintiffs final payment(s) on behalf of Gloria D.
Browning.
RESPONSE:

Objection.

This Interrogatory No. 8 is not relevant or reasonably

calculated to lead to the discovery of admissible evidence. Without waiving the objection, Ada
County responds that the amount paid to the various providers on the application for medical
indigency benefits on behalf of Gloria Browning was $10,989.65, which amount is due to Ada
County. Further, the Board of Ada County Commissioners' approval of the application of Gloria
Browning is not subject to collateral attack.
INTERROGATORY NO. 9: Please state with particularity any and all grounds for

relief upon which you intend to rely or otherwise adopt in this action.
RESPONSE: Objection. Interrogatory No. 9 seeks the County's trial strategy. Further,

the County objects to the extent Interrogatory No. 9 seeks information protected by the attorneyclient privilege and/or the work product doctrine.
INTERROGATORY NO. 10: Please set forth each and every fact upon which you

intend to rely in support of each and every ground for relief listed in the previous Interrogatory.
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RESPONSE: The valid Notice of Lien recorded as against the property at 3939 Lemhi
Street, Boise, Idaho, reciting the date of application as September 9, 2000, and the statement of
the amount outstanding and owing to Ada County Indigent Services as shown on Exhibit B to the
Amended Complaint.

INTERROGATORY NO. 11: If Plaintiff contends that Plaintiff filed a Notice of Lien
within 30 days from the date of receipt of application for financial assistance pursuant to Idaho
Code § 31-3504(4), please identify all evidence Plaintiff intends to present at trial supporting the
contention.

RESPONSE: See the date of application noted in the bottom left corner of the Notice of
Lien [as well as the date of application included on the Ada County Indigent Services RequestProvider Dates of Service].

INTERROGATORY NO. 12: Please set forth every legal theory you rely upon to
obtain a judgment and decree of foreclosure. Cite the legal authority upon which your request for
relief can be granted. Please specifically provide the legal authority and reasoning you believe
provides the court jurisdiction to grant a judgment of $10,989.65 against Defendants. Defendant
is seeking to understand the legal theory you have regarding your right to foreclose.

RESPONSE:

Objection.

Interrogatory No. 12 seeks Ada County's trial strategy;

however, without waiving its objection, the recorded Notice of Lien is a secured interest as
against the property at 3939 Lemhi Street, which can be satisfied out of proceeds from the forced
sale of the property.

INTERROGATORY NO. 13: Please disclose evidence you intend to offer at trial to
establish the date Gloria Browning filed an application for financial assistance.

RESPONSE: See Responses to Interrogatories No. 8, 10, and 11.
INTERROGATORY NO. 14: Please disclose all evidence you intend to use at trial.
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RESPONSE:

Objection. Interrogatory No. 14 seeks the County's trial strategy and

implicates information protected by the work product doctrine. Without waiving the objection,
the County may use any and all the documents referenced in Responses to Interrogatories 8, I 0,
and 11. Further, the County reserves the right to supplement this Response if new documents
become available.

INTERROGATORY NO. 15: Please disclose any and all experts you intend to call at
trial.

RESPONSE: None.
INTERROGATORY NO. 16: Please explain factual basis for denying each response
where you denied the Defendant's I st Set of Admissions.

RESPONSE: See Response to each separate Request for Admission.
INTERROGATORY NO. 17: If you deny any request for admission herein, please set
forth the factual basis and legal theory of your denial.
RESPONSE: See Response to each separate Request for Admission.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1: Please produce any and all documents which
support(s), evidence(s), relate(s) or otherwise pertain(s) to any of the following:
a) The County Medical Benefits Application signed by Gloria D. Browning and Marvin L.
Browning;
b) Any protocols, procedures, or policies for evaluating reasonable medical bills that were
paid on behalf of Gloria D. Browning referenced in Plaintiffs Complaint; and
c) Any communication, statements, notices, bills, receipts, documents, reports, and any and
all other documents in your possession with respect to:
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a.

Gloria D. Browning

b.

Marvin L. Browning

c.

Patricia Ann Lile's as attorney in fact for Gloria D. Browning

d.

Carol Wyatt

e.

William H. Browning

f.

Sandra E. Browning

g.

Phillip J. Browning

h.

Consolidated Supply Co.

RESPONSE:
a) Objection. This Request for Production No. la. requests information that is protected as
confidential.

The contents of a medical indigency file, including the application, is

confidential information belonging to the patient/applicant; the file is not subject to
release except with a release of information signed by the patient or the personal
representative of the estate of the deceased patient.
b) Objection. Any protocols, procedures, or policies for evaluating reasonable medical bills
that were paid on behalf of Gloria D. Browning are not relevant to the validity of Ada
County's secured interest in the real property of Phillip Browning, as evidenced by the
recorded Notice of Lien.
c) See attached:
Deed of trust from Marvin and Gloria Browning to Associates Financial
Deed of trust from Marvin and Gloria Browning to Consolidated Supply Co.
Death certificate of Marvin L. Browning
Affidavit of Surviving Spouse
Quitclaim deed from Patricia Ann Lile to Carol Wyatt
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Quitclaim deed from Carol Wyatt to William H. and Sandra E. Browning
Quitclaim deed from William H. and Sandra E. Browning to Carol Wyatt
Schedule A - Real Property from Bankruptcy file #09-03416 Carol Wyatt
Quitclaim deed from Carol Wyatt to Phillip J. Browning

REQUEST FOR PRODUCTION NO. 2: Please produce any and all documents which
support, or may support, your prosecution of your claim in this litigation.

RESPONSE: See Notice of Lien and Statement of Account (Exhibits A and B to the
Amended Complaint).

REQUEST FOR PRODUCTION NO. 3:

Please produce any and all documents

regarding the subject matter of this litigation which have been prepared or maintained by any
witness, or potential witness.

RESPONSE: Objection. This Request seeks documents that are confidential to the
deceased, Gloria and Marvin Browning's medical indigency application, other than the Notice of
Lien (Exhibit A to the amended complaint), the Statement (Exhibit B to the amended complaint),
and the Provider Sheet referenced in Interrogatory No. 11.

REQUEST FOR PRODUCTION NO. 4: Please produce any and all documents which
you may or will use at the time of trial.

RESPONSE: See Response to Request for Production No. 2 and Response to Request
for Production No. 3.

REQUEST FOR PRODUCTION NO. 5:

Please produce any and all statements,

whether written, recorded, or otherwise memorialized, made by any individual concerning the
facts and subject matter of this litigation.

RESPONSE: None.
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REQUEST FOR PRODUCTION NO. 6: Please produce any and all documents which

support, evidence, relate to, or otherwise reflect any action taken by you after learning that
Brenda Cody-Wilson may have been injured during her mastectomy on March 17, 2016.
RESPONSE: This Request is wholly unrelated to this case.
REQUEST FOR PRODUCTION NO. 7: Please produce copies of any and all written

correspondence and communications between you and any other person (other than your
attorney) pertaining to the facts and subject matter of this litigation.
RESPONSE: None.
REQUEST FOR PRODUCTION NO. 8: Please produce any and all documents and

tangible things in your possession, custody, or control which concern the subject matter of this
litigation and which have not otherwise been requested or produced.
RESPONSE: None.
REQUEST FOR PRODUCTION NO. 9: Please include a complete copy of Gloria D.

Browning's account including but not limited to all telephone log sheets, computer printouts, and
any other internal memoranda or notes (other than from your attorney) concerning this account
referenced in this litigation.
RESPONSE: See attached Ada County Indigent Services Request - Provider Dates of

Service (2 pages) referenced and produced in response to Request for Production No. 3.
REQUEST FOR PRODUCTION NO. 10: Please produce all medical bills, receipts,

medical records, and medical provider information relied upon by the Plaintiff in calculating and
allegedly paying for Gloria D. Browning's medical services related to this action.
RESPONSE: See Response to Request for Production Nos. 3 and 9.
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REQUEST FOR PRODUCTION NO. 11: Please provide the actual Uniform Medical
Assistance Application of Gloria D. Browning and Marvin L. Browning upon which your
complaint is based.
RESPONSE: See Response to Request for Production No. 1a.
REQUEST FOR PRODUCTION NO. 12:

Please provide a contract, agreement,

assignment, or other means of demonstrating that Gloria D. Browning and or Marvin L.
Browning had a financial obligation which justified the alleged payment from Ada County
Medical Indigency Benefits.
RESPONSE: The medical indigency statutes at Idaho Code§ 31-3501 et seq. govern the
relationship between an applicant for medical indigency assistance from the County.
REQUEST FOR PRODUCTION NO. 13: Please furnish reasonable proof, such as an
original, or copies of the assignment agreement or assignment agreements, transferring the
alleged contract and/or account eventually paid by Plaintiff totaling the amount pied [sic] by
Plaintiff in The Complaint to show an assignment has been made and that the debt buyer if
applicable was the lawful owner of the alleged debt paid by Plaintiff.
RESPONSE: See attached Notice of Lien as against the property at 3939 Lemhi Street,
Boise.
REQUEST FOR PRODUCTION NO. 14: Please provide a copy of any assignment
between the original debtor and debt buyer, if any, before the Plaintiff had paid the alleged debt.
RESPONSE: None.
REQUEST FOR PRODUCTION NO. 15: Please provide the original or copy of the
account agreement(s) that state(s) interest rate(s), grace period(s), finance charge(s),
assignment(s), and specifically the state laws that the agreement and account are governed plus
other important facts used to calculate the alleged balance paid by the Plaintiff.
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RESPONSE: None.
REQUEST FOR PRODUCTION NO. 16:

Please provide a copy of receipts of

payment for each medical bill Plaintiff paid on behalf of Gloria D. Browning's treatment
referenced in Plaintiffs Complaint.

RESPONSE: See Response to Request for Production No. 9.
REQUEST FOR PRODUCTION NO. 17:

Please provide all service records,

documents, receipts, notes, and any other pertinent facts Defendant relied upon to render
payment to Gloria D. Browning's medical providers for medical services referenced in Plaintiff's
Complaint.

RESPONSE: See Response to Request for Production No. 9.
REQUEST FOR PRODUCTION NO. 18: Please attach any and all notices where
Plaintiff demanded payment from any and or each of the property owners who held a property
interest subject to Defendant alleged lien.

RESPONSE: None.
REQUEST FOR PRODUCTION NO. 19:

Please attach copies of all statements

generated since this alleged account was opened and alleged notice of lien was filed until
present.

RESPONSE: See attached Exhibit B to Amended Complaint.
REQUEST FOR PRODUCTION NO. 20:

Please attach a complete and accurate

history of the interest charged on this alleged account. Show the exact dates those interest rates
changed and list the various rates that were charged during this debt and the exact method of
amortization.

RESPONSE: None.
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REQUEST FOR PRODUCTION NO. 21: Please attach any and all notices sent to
Defendant by Plaintiff announcing changes in interest, fees or penalties and/or the terms of this
alleged debt.

RESPONSE: None.
REQUEST FOR PRODUCTION NO. 22: Identify all communication Plaintiff has
attempted with each property owner who has had an interest in the property allegedly subject to
the lien in Plaintiff's Complaint.

RESPONSE: The August 2018 letter to Phillip J. Browning, attached.
REQUEST FOR PRODUCTION NO. 23: Please attach a copy of each and every
correspondence, statement, and or any other document Plaintiff delivered to any and or each of
the property owners who had an interest in the property allegedly subject to the lien in Plaintiffs
Complaint from the date of the Uniform Medical Assistance Application described in Plaintiffs
Complaint until present.

RESPONSE: See Response to Request for Production No. 22.
REQUEST FOR PRODUCTION NO. 24:

Please provide all correspondence

generated by any party concerning the county payments on behalf of Gloria D. Browning's
medical bills subject to Plaintiffs alleged lien.

RESPONSE: None.
REQUEST FOR PRODUCTION NO. 25: Please provide all telephone log sheets,
computer printouts, and any other internal memoranda or notes concerning this account.

RESPONSE: See Response to Request for Production No. 9.
REQUEST FOR PRODUCTION NO. 26: Please provide all agreements, contracts, or
other documents which support the responses Plaintiff made to Defendant's First Set of
Interrogatories to the Plaintiff.
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RESPONSE: None other than what has already been provided.
REQUEST FOR PRODUCTION NO. 27: Please provide all documents which are

related to the county payments, including but not limited to any application, receipts, medical
records, medical bills, notes, assignments, correspondence, agreements, and any and all other
documents that relate or reference in any way the lien or the county payments, or Plaintiff's
ability to enforce the lien, which is the subject of this instant litigation.
RESPONSE: The County objects to the extent Request for Production No. 27 seeks

information that is confidential to the decedent, Gloria Browning, and not disclosable except
with a signed release from Gloria Browning or the named personal representative of her Estate.

REQUEST FOR ADMISSION
REQUEST FOR ADMISSION NO. 1: Admit that Plaintiff was not in possession of the

original Uniform Assistance Application allegedly signed by Gloria D. Browning and/or Marvin
L. Browning at the time this lawsuit was filed.
RESPONSE:

The County objects to the extent Request for Admission No. 1 seeks

information that is confidential to the decedent, Gloria Browning, and not disclosable except
with a signed release from Gloria Browning or the named personal representative of her Estate.
The County denies this Request.
REQUEST FOR ADMISSION NO. 2: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff knew that Gloria D.
Browning had signed an Affidavit of Surviving Spouse on or about September I, 2006.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 3: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
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records revealing that Gloria D. Browning had signed an Affidavit of Surviving Spouse on or
about September 1, 2006.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 4: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff knew that Marvin L.
Browning had deceased on or about November 25, 2004.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 5: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that Marvin L. Browning had deceased on or about November 25, 2004.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 6: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff knew that Gloria D.
Browning had deceased on or about September 3, 2006.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 7: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that Gloria D. Browning had deceased on or about September 3, 2006.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 8: Admit that prior to April 12, 2012 when Phillip

Browning was conveyed the property subject to this lawsuit, Plaintiff knew that the property was
conveyed to Carol Wyatt on or about July 2, 2006 and recorded on or about February 26, 2009.
RESPONSE: The County denies this Request.
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REQUEST FOR ADMISSION NO. 9: Admit that prior to April 12, 2012 when Phillip
Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that the property was conveyed to Carol Wyatt on or about July 2, 2006 and
recorded on or about February 26, 2009.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 10:

Admit that prior to April 12, 2012 when

Phillip Browning was conveyed the property subject to this lawsuit, Plaintiff knew that Carol
Wyatt had conveyed the property by quitclaim to William H. Browning and Sandra E. Browning
on or about April 12, 2009.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 11:

Admit that prior to April 12, 2012 when

Phillip Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that Carol Wyatt had conveyed the property by quitclaim to William H.
Browning and Sandra E. Browning on or about April 12, 2009.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 12:

Admit that prior to April 12, 2012 when

Phillip Browning was conveyed the property subject to this lawsuit, Plaintiff knew that William
H. Browning and Sandra E. Browning had conveyed the property by quitclaim to Carol Wyatt on
or about September 15, 2009.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 13:

Admit that prior to April 12, 2012 when

Phillip Browning was conveyed the property subject to this lawsuit, Plaintiff had access to public
records revealing that William H. Browning and Sandra E. Browning had conveyed the property
by quitclaim to Carol Wyatt on or about September 15, 2009.
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RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 14: Admit that no document exists other than
Plaintiffs Exhibit B of Plaintiffs Complaint, that shows Plaintiffs alleged Ada County
payments of $10,989.65 in fact paid for Gloria D. Browning's medical providers.

RESPONSE:

The County denies this request and directs Defendant to Response to

Request for Production No. 16.

REQUEST FOR ADMISSION NO. 15: Admit that after Plaintiff had filed a Notice of
Lien on or about September 26, 2000 and prior to April 12, 2012 when Defendant was conveyed
the property subject to this lawsuit, Plaintiff had never attempted to enforce the alleged lien by
demand letter or judicial action.

RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 16: Admit that the Notice of Lien that Plaintiff
filed on or about September 26, 2000 does not include evidence of the date Gloria Browning
filed an application for financial assistance.

RESPONSE: The County denies this Request as the Notice of Lien includes evidence of
the date of the application for assistance.

REQUEST FOR ADMISSION NO. 17: Admit that Plaintiff is not owed a debt with
respect to the lien subject to this current litigation.

RESPONSE:

The County has a secured debt as against the real property of the

Defendant, Phillip J. Browning, located at 3939 Lemhi Street, Boise, Idaho. The County denies
that it is not owed a debt with respect to the lien.

REQUEST FOR ADMISSION NO. 18: Admit that a Notice of Default has not been
filed by the Defendants in relation to this property.

ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET OF INTERROGATORIES, FIRST
REQUEST FOR PRODUCTION, AND FIRST REQUEST FOR ADMISSIONS - PAGE 16
Page 175

RESPONSE: Objection. This Request is ambiguous. Without waiving the objection,
the County responds that it provided a letter to Phillip J. Browning dated August 8, 2018
asserting the County's claim as against the property formerly owned by Gloria and Marvin
Browning. Therefore, the County denies this Request.

REQUEST FOR ADMISSION NO. 19: Admit that Gloria Browning's application for
financial assistance was pertaining to non-emergency services.

RESPONSE:

Objection.

This Request is for information that is confidential as the

contents of medical indigency file cannot be disclosed except upon a signed release by the
patient or her Estate representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 20: Admit that Gloria Browning was not provided
Notice of Lien.

RESPONSE: The County denies this Request in that Gloria Browning was provided
Notice of Lien, as is every application for medical indigency assistance.

REQUEST FOR ADMISSION NO. 21: Admit that Carol Wyatt's bankruptcy was
filed on November 3, 2009 and discharged on February 16, 2010.

RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 22: Admit that between on or about September 26,
2000 (when the Notice of Lien was allegedly filed) and October 4, 2018 you have not taken any
legal action to protect your interest.

RESPONSE: The County denies this Request as the filing of the Notice of Lien created
a security interest in the real property formerly in the name of Gloria Browning, which property
now is titled in the name of Phillip J. Browning. The recording of the lien protected the interest
of the County in property that was formerly in the name of Gloria and Marvin Browning.
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DATED this

ci?c) 0

day of March, 2019.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Deputy Prosecuting Attorney

VERIFICATION
LaBerta Jones, being first duly sworn upon oath deposes and says:
That she is a budget and finance officer with Ada County Indigent Services; that she has
read the within and foregoing ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET
OF INTERROGATORIES, FIRST REQUEST FOR PRODUCTION, AND FIRST REQUEST
FOR ADMISSIONS, and that the statements therein contained are true.

STATE OFJDAHO )
) ss.
County of Ada
)
I,

;)O

BeJhany £d~

S

, a notary public, do hereby certify that on this

day of March, 2019, personally appeared before me LaBerta Jones, who, being by me

first duly sworn, declared that she signed the foregoing document, and that the statements therein
contained are true.

Residing at

l®--n:/~

Commission Expires ~ -~

1ft.
D )'-/
j
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CERTIFICATE OF SERVICE

t:2.0~

day of March, 2019, I served a true and
I HEREBY CERTIFY that on this
correct copy of the foregoing ANSWERS AND RESPONSES TO DEFENDANT'S FIRST SET
OF INTERROGATORIES, FIRST REQUEST FOR PRODUCTION, AND FIRST REQUEST
FOR ADMISSIONS to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83705

_ _ Hand Delivery
U.S. Mail
Certified Mail
~ E-serve: seth.divine (ti)litsterfrost.com

Legal Assistant
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Litster Frost Injury Lawyers
ATTORNEYS AND COUNSELORS AT LAW
www.LitsterFrost.com
Tel. 208-489-6400
Fax. 208-489-6404

3501 Elder Street, Suite 208
Boise, ID 83705

April 10, 2019
Ms. Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83702

Re: Ada County v. Phillip J. Browning, et al.
Dear Ms. Tardiff,
Thank you for the discovery responses. I've looked through them and have some concerns I
hope you can address.
Response to Interrogatory No. 2. indicates that you and LaBerta Jones, Finance and Budget
Officer, Ada County Indigent Services may have knowledge of "any facts, events, or occurrences
described in Plaintiff's Complaint or which would support any defense raised by Defendant(s)."
Do you intend to call LaBerta Jones as a witness at trial?
Interrogatory No. 8 in essence asks for an explanation for why you contend the Ada County
Medical Indigency Benefits paid reasonable amounts to the medical providers. Your Response
to Interrogatory No. 8 states that "the Board of Ada County Commissioners' approval of the
application of Gloria Browning is not subject to collateral attack." Does your response claim
that the Board of Ada County Commissioners approved the application of Gloria Browning? If
you or LaBerta Jones have knowledge of the Board's approval, please state with specificity all
facts supporting a claim of this knowledge including the person claiming to possess the
knowledge. Also, please identify whether this knowledge is supported by a record of the
Board's action approving the Application.
Interrogatory No. 13 requests you disclose all evidence you intend to offer at trial to establish the
date Gloria Browning filed an application for financial assistance. Your Response directs me to
Responses No. 8, I 0, and 11. This evidence includes: The Notice of Lien, the Ada County
Indigent Services Request~Provider Dates of Services, and the statement of the amount
outstanding to Ada County Indigent Services as shown on Exhibit B to the Amended Complaint.
Do you intend to offer any testimonial evidence? Who do you intend to call as a witness to lay a
foundation for the authenticity and accuracy of these documents?
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Ms. Claire S. Tardiff
April 10,2019
Page -2

Response to Request for Production No. 1 fails to produce any documents from the Board of Ada
County Commissioners, including the approval of an application. Further, your Response fails to
produce the Application. The first paragraph "a) Objection" does not apply. Idaho Code 313504(4) explicitly "waives confidentiality granted by state law to the extent necessary to carry
out the intent of this section." If you believe you are censored by federal law, please cite the
authority that governs. If you do not provide a basis for your objection, please provide Gloria
Browning's medical indigency application.
Each objection where you fail to respond or produce due to confidentiality should be addressed
by the Idaho Code 31-3504(4) waiver. Please respond to all interrogatories and produce all
documents you have failed to produce as a result of your confidentiality objections unless you
can cite an authority preventing you from complying.
Please supplement your responses no later than 14 days from the date of this letter. If I do not
hear from you by then, I will consider filing a Motion to Compel. Normally, I would prefer to
avoid taking such a drastic step, as I believe discovery issues can usually be worked out through
discussion.
Please consider this letter an attempt to comply with the requirements of I.R.C.P. 37(a)(l). Ifwe
are obligated to file a Motion to Compel, please note that under the new version of LR.C.P.
37(a)(5)(A), attorney fees can be awarded even if the discovery is provided after the Motion to
Compel is filed. I prefer not to go that route, so please contact me so we can discuss this matter.
Thank you for your time.

Sincerely,

Seth Diviney
SHD/dmc
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JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles(aJadaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,

)

Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)

)
)
)

Case No. CV0l-18-18530
ANSWERS AND RESPONSES TO
DEFENDANT'S SECOND SET OF
INTERROGATORIES, SECOND
REQUEST FOR PRODUCTION,
AND SECOND REQUEST FOR
ADMISSIONS

)
)

COMES NOW, Plaintiff, pursuant to Rules 33 and 34 of the Idaho Rules of Civil
Procedure and provides the following answers and responses to Interrogatories and Requests for
Production of Documents:

EXHIBIT
4
ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
SECOND REQUEST FOR PRODUCTION, AND SECOND REQUEST FOR ADMISSIONS - PAGE 1
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INTERROGATORIES
INTERROGATORY NO. 16: Please explain factual basis for denying each response
were you denied the Defendant's Request for Admissions.
RESPONSE: The factual basis for denying the Requests for Admission are stated in
Plaintiff's Responses to said Requests for Admission.
INTERROGATORY NO. 18: Please explain
RESPONSE: There is no response to an unfinished interrogatory.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 28: Please produce all determinations and final
determination requiring reimbursement as referenced in LC. § 31-351 0A (2000) et seq.
RESPONSE: Objection. This Request for Production No.28 requests information that is
protected as confidential. The contents of a medical indigency file, including the application, are
confidential information belonging to the patient/applicant; the file is not subject to release
except with a release of information signed by the patient or the personal representative of the
estate of the deceased patient. Further, the contents of a medical indigency file are not disclosed
as a public record under Idaho Code § 74-101 for privacy concerns. Finally, the contents of the
medical indigency file are the subject of Plaintiffs pending Motion for Protective Order.
REQUEST FOR PRODUCTION NO. 29:

Please produce all Findings of Fact

requiring reimbursement as referenced in LC. § 31-351 0A (2000) et seq.
RESPONSE: Objection. See Response to RFP NO. 28 above.
REOUEST FOR PRODUCTION NO. 30:

Please produce all Conclusion of Law

requiring reimbursement as referenced in LC. § 31-351 0A (2000) et seq.
RESPONSE: Objection. See Response to RFP No. 28 above.
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REQUEST FOR PRODUCTION NO. 31: Please produce all Order of Reimbursement
requiring reimbursement as referenced in LC.§ 31-3510A (2000) et seq.

RESPONSE: Objection. See Response to RFP No. 28
REQUEST FOR PRODUCTION NO. 32:

Please produce a blank copy of the

application requesting assistance that was the "uniform form agreed to by the Idaho association
of counties and the Idaho hospital association" as described in § 31-3504(1) (2000) which was
used in 2000.

RESPONSE: See attached.
REQUEST FOR PRODUCTION NO. 33:

Please produce a blank "uniform form

agreed to by the Idaho association of counties and the Idaho hospital association" which serves
as a notice of application for medical indigency benefits as decribed in § 31-3504(4) (2000).

RESPONSE: See attached.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 23: Admit that the board never made a "final
determination" requiring reimbursement as referenced in J.C. § 31-3510A et seq.

RESPONSE: The County objects to the extent this Request seeks information that is
confidential to the decedent, Gloria Browning, and not disclosable except with a signed release
from Gloria Browning or her named personal representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 24: Admit that the board never made a Findings
(sic) of Fact.

RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 25: Admit that the board never made a Conclusion
of Law.
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RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 26: Admit that the board never made an Order of
Reimbursement.

RESPONSE: Objection. See Response to Request for Admission No. 23. The County
denies this Request.

REQUEST FOR ADMISSION NO. 27:

Admit that Gloria D. Browning did not

complete a written application requesting assistance on a "Uniform form agreed to by the Idaho
association of counties and the Idaho hospital association" as described in §31-3 504(1) (2000).

RESPONSE: The County denies this Request as the basis of this action is indeed the
application of Gloria D. Browning.

REQUEST FOR ADMISSION NO. 28: Admit that Gloria D. Browning did not sign a
written application requesting assistance on a "Uniform form agreed to by the Idaho association
of counties and the Idaho hospital association" as described in § 31-3 504(1) (2000).

RESPONSE: The County denies this Request. See Response to No. 27 above.
REQUEST FOR ADMISSION NO. 29:

Admit that Marvin L. Browning did not

complete a written application requesting assistance on a "Uniform form agreed to by the Idaho
association of counties and the Idaho hospital association" as described in§ 31-3504(1) (2000).

RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 30: Admit that Marvin L. Browning did not sign a
written application requesting assistance on a "Uniform form agreed to by the Idaho association
of counties and the Idaho hospital association" as described in§ 31-3504(1) (2000).

RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 31: Admit Exhibit A of the Amended Complaint
is not written on the notice of application for medical indigency benefits "uniform form agreed to
ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
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by the Idaho association of counties and the Idaho hospital association" as described in § 314504(4) (2000).
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 32:

Admit that Marvin L. Browning did not

request financial assistance.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 33: Admit that Gloria D. Browning did not request
financial assistance.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 34: Admit that the Estate of Gloria D. Browning
did not request financial assistance.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 35: Admit that Ada County Paramedics delivered
Gloria D. Browning to a hospital on August 30, 2000.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 36:

Admit that the application referred to in

paragraph IX of the amended complaint was signed by a third party applicant as defined in § 313502(15) (2000).
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 37:

Admit that the application referred to in

paragraph IX of the amended complaint was a third party application as defined in § 31-3504(2)
(2000).
RESPONSE: The County denies this Request.

ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
SECOND REQUEST FOR PRODUCTION, AND SECOND REQUEST FOR ADMISSIONS - PAGE 5
Page 185

REQUEST FOR ADMISSION NO. 38: Admit that the services provided to Gloria D.
Browning were emergency services as defined in§ 31-3502(13) (2000).

RESPONSE: Objection in that this Request seeks information that is confidential to the
decedent, Gloria Browning, and not disclosable except with a signed release from Gloria
Browning or her named, personal representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 39: Admit that Phillip J. Browning is not the
personal representative of the Estate of Gloria D. Browning.

RESPONSE: The County admits that the there is no Estate of Gloria D. Browning filed
in the Fourth Judicial District Ada County Court, and therefore, Phillip J. Browning is not the
personal representative.

REQUEST FOR ADMISSION NO. 40: Admit that Phillip J. Browning is not the
''applicant" as defined in § 31-3502(4) (2000).

RESPONSE: This Request is admitted.
REQUEST FOR ADMISSION NO. 41:

Admit that the board made a "final

determination" requiring reimbursement as referenced in LC.§ 31-3510A et. Seq.

RESPONSE: Objection in that this Request seeks information that is confidential to the
decedent, Gloria Browning, and not disclosable except with a signed release from Gloria
Browning or her named, personal representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 42: Admit that the board made a Findings of Fact._
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 43: Admit that the board made a Conclusion of
Law.

RESPONSE: The County admits this Request.
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REQUEST FOR ADMISSION NO. 44:

Admit that the board made an Order of

Reimbursement.

RESPONSE: Objection in that this Request seeks information that is confidential to the
decedent, Gloria Browning, and not disclosable except with a signed release from Gloria
Browning or her named, personal representative. The County denies this Request.

DATED this 18th day of June, 2019.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Claire S. Tardiff
Deputy Prosecuting Attorney

ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
SECOND REQUEST FOR PRODUCTION, AND SECOND REQUEST FOR ADMISSIONS - PAGE 7
Page 187

CERTIFICATE OF SERVICE
th
I HEREBY CERTIFY that on this 18 day of June, 2019, I served a true and correct copy
of the foregoing ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF
INTERROGATORIES, SECOND REQUEST FOR PRODUCTION, AND SECOND
REQUEST FOR ADMISSIONS to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83705

_ _ Hand Delivery
U.S. Mail
Certified Mail
~ E-serve: seth.divinev ~i)litsterfrost.com
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GENERAL INFORMATION
This application is to be used by County Medical Assistance applicants.

I
·

COMPLETING THE APPLICATION
Complete all pages of this application as completely and accurately as possible. If you have trouble
answering questions, getting information or records, or if you need an interpreter, ask your County
Assistance Office for help.

INTERVIEW
A face to face interview is required before you receive county medical assistance. In rare cases you may
have a telephone interview. You will be required to provide proof of all infonnation shown on your
application. If you have any questions about this, ask your County Assistance Office.

I

REQUIRED PROOF

To establish eligibility for county medical assistance, you must provide the following to the County
Assistance Office:
Proof of identity, like photo identification card or driver's license or immigration cards.
I.
Proof of application or award letters for Social Security, SSI, Medicaid, Medicare, Worker's
2.
Compensation or Crime Victims showing current benefit amount.
Proof of application for other forms of public assistance including:
3.
TAFI
Rental/energy assistance
Food stamps
AABD
Housing
Proof of all household income from aH sources for the last six (6) months including:
4.
Interest
Settlements
Employer earning statement
Wage stubs
S6cial Security

5.
6.

7.

8.
9.

Veteran Benefits

Unemployment

SSI

Pension
Alimony
Child Support
RentaVescrow
A complete copy of the most recent federal and state income tax returns with schedules and W-2's.
If self employed, the year-to-date bookkeeping records including sales and expense records.
The last six (6) months of bank statements including checking, savings, escrow and credit wiion
accounts.
Proof of value and balances owed for all real property.
Proof of value and balances owed for all personal property including:
Household goods including: art, jewelry, coins, guns, collections, electronic equipment, musical
instruments, tools of the trade, etc.

Other vehicles
Motor vehicles
Recreational vehicles Snowmobiles
Timber
Trusts
10.

11.

12.

Stocks
Annuities

Trailers

Livestock
Bonds
Inheritance

Motorcycles
Campers
Fann Equipment
Mining Claims
401K,s
IRA's
Certificates of Deposit

Proof of the monthly expenses:
Space rent
Current month rent Land/house payment
Medical expenses
Child care
Child support
Other monthly expenses including balances owed
All insurance
Proof of health insurance and life insurance.
Proof of veteran's status, i.e. military discharge papers (D0214)

Utility bills
Alimony

RFP32

Provide all medical bills for which county assistance is requested immediately upon receipt.
February 10, 2000
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GENERAL INFORMATION
COUNTY APPLICANT INFORMATION, RIGHTS AND RESPONSBILITIES

I

NONDISCRIMINATION

APPLICANT RESPONSIBILITIES

You Must:
•

•

Complete every question, sign the application and
file it with the county clerk.

Follow time frames:
•

File 10 days prior to receipt of non•

emergency services.
File within 30 days following the first day
of emergency services or emergency
admission.
File within 180 days of the provision of
•
necessary medical services when an
application or claim for Social Security,
Medicaid, Medicare, third party insurance,
crime victims and/or worker's
compensation has been timely filed within
90 days following the first day of
necessary medical services or date of
admission.
File with the correct county within 30 days
•
from the date a county detennines it is not
the obligated county.
Cooperate with the county in investigating your
application by providing documentation and
submitting to an interview.
Notify the county when you receive resources after
filing an application.
Reimburse the county if assistance is provided and
the counly detennines your ability 10 do so.
•

•

•

•

If you believe the county has practiced
discrimination because of rac:e, color. age, sex, handicap.
national origin:t religious creed or political belief, you can
file a complaint.
County comp!aints should be addressed to the
County Commissioners through the regular appeal process
in the county where the determination was made.

I

VIOLATIONS AND PENALTIES

If You:

•

•

•

•

•

LIENS AND ESTATE RECOVERY
AND REIMBURSEMENT
When applying for county assistance, an au1omatic
lien attaches to your real and personal property, all insurance
benefits, and any additional resources to which it may
legally attach pursuant to l.C. 31-3504 (4).
State law allows a county to n:cover funds paid on
your behalf from your estate after your death or the death of
your spouse~ whichever is later.
Receipt of assistance. pursuant to I.C. 31-3Sl0A,
shall obligate an applicant 10 reimburse the county from
which assistance is received.

NOTICE OF DETERMINATION
AND APPEAL RIGHTS

•

•
•

•
•

PROPERTY TRANSFER
An applicant can be denied county assistance if the
applicant has divested himself/herself of resources within
one year of filing a county applica1ion (31 ·3S 11 (3))

Fail to cooperate with the county. make a material
misstatement or omission. you will be ineligible for
non-emergency services for 2 years.
Give false or misleading infonnalion to a hospital,
county or its agent, or to any person in order to
receive county assistancet or fail to disclose
resources or benefits available to you as payment or
reimbursement, you will be guilty of a
misdemeanor and punishable under the law.
Do not provide required materi~I information or
divest yourself of resources within l year prior 10
filing an application in order to become eligible for
county assistance, your application will be denied.
Are sanctioned by federal or state authorities and
lose medical benefits, you will be ineligjble for
county assistance for 1he period of the sanction.
Do not file your application in the manner
described or within the time limits established, the
Board of County Commissioners shall not hear or
approve your application.

The Board of County Commissioners written
determination wilt be mailed to you.
You may appeal an adverse detennination by filing
a written notice of appeal with the Board within 28
days of the date of detennination.
You may seek judicial review of the Board's tinal
determination denying your application.
You may petition the Board to reduce an order of
reimbursement.
You may seek judicial review of a reimbursement
order that you feel is excessive.

February I 0, 2000
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11

COUNTY USE ONLY:
· Date Application Received: _ _ _ __

---- ----

Lien Instrument# !
Filing Date: _ _ _ _ _ _ _ __
UCC Filing Date: _ _ _ _ _ _ __

_ _ __

UNIFO RM COUNTY MEDIC AL ASSISTANCE APPLI CATIO N
·(For informatio nal purposes only) Type of application:
Emergency 30 day~-- ; Non-emergency IO-day prior _ __
. 180 Day Delayed (Justification must be attac/1ed)

Additional Request:

__

_,

COUNTY ASSISTANCE REQUES T
Patient Name:
If Third Party Applicant, Contact Person:

I If minor, Parent/Guardian Name:

l Phone:
Name of Facility:
Please list medical condition(s) and procedure(s) for which you are requesting assistance:
..

ct!he appropriate columns, provide complete infonnation for EACH medical provider that you are
uesting the county to pay. (Attach additional pages if needed) Only providers listed below will be
nsidered for payment.
PROVIDER
(Name & Address)
I

DA TES OF SERVICE

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

TYPE OF SERVICE

AMOUNT

I

I

I

?
February

lo. 2000
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PERSONAL INFORMATI

Please circle appropriate response)

( )TIENT/APPLICANT .
Middle Initial
. rst Name

Date of Birth

Last Name

Social Security#

I

1

Other Names Used:
Physical Address

City

State

County

Zip Code

Mailing Address (if different)

City

State

County

Zip Code

Number
(circle one):
Status
Marital
U.S. Citizen: YES/ NO
Name of Sponsor:
Are you registered to Vote:
Home Phone

I

SPOUSE/SIGNIFICANT OTHER
Middle Initial
First Name
Other Names Used:
· Physical Address

V.A. ID#:
: Are you licensed to Drive:
lfYES, what state?
I

YES/ NO
If YES, what state/county?

I

Message Number:
Widowed
Separated
Divorced
Veteran:
YES/ NO Type of Discharge:

!

Married

Single

. City

Last Name

Social Security #

Date of Birth

County

State

YES/ NO

Zip Code

Message Number:
~ ome Phone Number
YES/ NO Type of Discharge:
Veteran:
l.S. Citizen: YES/ NO
ID#:
V.A.
Name of Sponsor:
Are you licensed to Drive: YES / NO
Are you registered to Vote: YES/ NO
If YES, what state?
If YES, what state/county?
List the name, address, and phone number of a person outside your household who is aware of your
circumstances:
Relationship:
Name:
Phone Number:
Address:
I

HOUSEHOLD
Complete the following information for all persons residing in your home. (Attacl, additional pages if needed)
Social Security #
Marital
Date of Birth Sex
Relationship to
Name
or Alien#
Status
Patient/Applicant Mo/Day/Yr

SELF
I

J

I

,--

I

February I0, 2000
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HEALTH INSURANCE/O

_R ASSISTANCE

I. Is anyone in your household covered by Health Insurance, Medicaid and/or Medicare? ... .
n. Did you or anyone in your household have health insurance in the last 6 months? ......... .
. Did you or anyone in your household have health insurance in the last 60 days? ........... .
4. Did anyone in your household have a job in the last 90 days but is now unemployed? ....... .
5. If no longer employed, were COBRA Benefits available? .................................. ..... .
Date employment ended _ _ _ _ _ _ _ Have you received COBRA fonns? ..... .
6. Do you or anyone in your household have insurance available through school? ............ .
7. Has a court ordered anyone to pay medical expenses or provide health insurance for anyone
in your househoJd? .................................. .................................. ................ .

YES I
YES/
YES/
YES/
YES/
YES/
YES/

NO
NO
NO
NO
NO
NO

NO

YES/ NO

If you answered YES to any of the questions listed above, complete the table below.
Eligible Person(s)

Subscriber

Policy Number

Insurance Company

Name
I

YES I NO
8. Are you or anyone in your household an emolled member of a Native American Tribe?
Name ofTribe: _ __ _ _ _ _ _ __
If YES, who? _ _ _ __ _ __ _ _
YES/ NO
9. Have you or anyone in your household ever been disqualified from an assistance program?
If YES~ list names of persons disqualified, program, and date.

0. Do you or anyone in your household have actions pending from which money may be received such as
YES / NO
.. . . . . . . . . . . . . . . . . . . . .
lawsuits, inheritance, accident claim, insurance settlement, etc.?
11. Have you or anyone in your household ever been approved for county assistance in Idaho? YES / NO
If YES, which county and when? _ __ _ __ _ _ _ _ _ _ __ _ __ _ _ __
12. Have you or anyone in your household applied for Medicaid, SSI, or Crime Victims in the past year?
IfYES, name of program, date filed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
YES / NO

RESIDENCY
J, - - - -- ~ ~ - (patient/applicant) hereby state for the purpose of applying for Medical Indigency
Assistance from _ _ _ _ _ _ _ _ County, Idaho that during last the five years I have lived at the
following places of residence: (Attach additional pages if needed)
Landlord
Dates of Residence
Physical Address
Name:
From:
l. Street:
Phone#:
To:
County:
State:
City:
Name:
From:
2. Street:
Phone#:
To:
County:
State:
City:
Name:
From:
3. Street:
Phone#:
To:
City:
County:
State:
Name:
From:
( )" S~eet:
Phone#:
To:
County:
State:
City:
Name:
From:
5. Street:
Phone#:
To:
County:
State:
City:
I

3
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INCOME
EARNED INCOME
c:1mployment (nfonnation
r-lATIENT/APPLICANT
Current Employer

SPOUSE

Phone

Phone

Current Employer

I

City

Address

State

State

City

Address

Zip

Zip

I

Hours/Week

1

Hourly Rate

Hours/Week

Monthly Gross

Hourly Rate

Monthly Gross

11

Previous Employer:
Address
Hours/Week

I

City

Hourly Rate

State

Previous Employer:

Address

Zip

Monthly Gross

Hours/Week

City

State

Hourly Rate

Zip

Monthly Gross

I

I

UNEARNED INCOME
Are you or anyone in your household receiving income from any of the following sources? Please circle your

response.
Social Security
- SI

,.hild Support/
Alimony
Interest/
Dividends
Rental/Escrow

YES/ NO

Workers Compensation
Veteran's Benefits
Tribal Assistance/
Commodities

YES/ NO

Insurance Settlements
State Cash Assistance

YES/ NO
YES/ NO

Inheritance/I'rust
Payments

YES/ NO
Payments
Income Tax Refunds/Earned Income Credit

YES/ NO Unemployment
YES/ NO Retirement

YES I NO

YES/
YES/
YES/
YES/
YES/
Food Stamp Benefits YES/
YES/
YES/ NO Other

Gifts/Loans
YES/ NO Contributions
YES/ NO Church
YES/ NO Energy Assistance

NO
NO
NO
NO
NO
NO
NO

YES/ NO

If you circled YES to any of the above, please complete the information below.
Amount Received
Penon Receiving Income
Source of Unearned Income

I

0
February I 0, 2000
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4

RESOURCES

FINANCIAL ASSETS
Complete the following infonnation regarding any items that you or your spouse have or on which your name
pears.
Account
Amount/Value
Circle One Names on Account Bank Name/
escription
Number
Location
YES/ NO
Cash
NO
YES/
Acct.
Checking
YES/ NO
Other Checking
YES/ NO
Line of Credit
YES/ NO I
Savings Acct.
YES/ NO
Certificates of
Deposit
YES/ NO
Stocks/Bonds
YES/ NO r
I Mutual Funds
YES/ NO
I Trusts/Annuities
1

1

I

I

Retirement

(IRA, 40IK~ etc.)
Credit Cards
Other

YES/ NO
I

YES/ NO
YES/ NO

REAL/PERSONAL PROPERTY
Circle One
d eal/Personal

Description

roperty

_).ome Residence
Manufactured Home:

Market
Value

Amount
Owed

Equity

YES/ NO
YES/ NO

Year/Make/Model

I

Land
Rental Property
Vehicle:

YES/
YES/
YES/
YES/
YES/
YES/
YES I
YES/
YES/

NO
NO
NO
NO
NO
NO
NO
NO
NO

•
Is It Licensed:
Used for Business:
Other Vehicle:
Is It Licensed:
,' Used for Business:
Recreational Vehicle/
Trailer/Camper/Other
YES/ NO
Livestock
YES/ NO
Tools of Trade
YES/ NO
Mining Claims
YES/ NO
Bwial Plots
, Other
YES/ NO
Have you or your spouse sold, traded, given away, or put into a trust, money or any resources within the last
year? YES I NO If YES, complete the information below. (Attac/1 additio11al pages if needed)
Amount Received
When Sold
n escription
1

I

T

I

5
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CURRENT MONTHLY HO
· Description
Rent/Mortgage

HOLD EXPENSES
Balance Due

Past Due

Monthly Amount

..

I

County Use Only
I

Subsidized: YES/ NO

Space Rent
To:
Food
Non Food
Utilities: Heat
Source
Electricity

I

Water:
Sewerllrash:
Telephone (Base Rate)
Other
Insurance: Heal th/Accident
Home

Life
Auto
Transportation - Car Payment:

To:

Fuel
Maintenance
Alternate (i.e. bus, taxi)

,,,.

:.

}

Previous Medical:
Doctors
I

Hospitals

I

Medications
Other
Taxes:

I

I

Payroll
Property

Education Expenses
. Child Care: Subsidized YES I NO
Dues and Tithing
Court Ordered: Child Support
Garnishment
Fines

I

I

. Contract/Credit Card Payments
Other:
I

Total Expenses

c'f

UNTY USE ONLY
Total Monthly Income

Total Allowable Monthly Expenses

Balance Available

February 10, 2000
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LEASE OF INFORMATION
I/we, _ _ _ __ _ _ _ _ __. will fully cooperate with and will supply all information requested to the representative of
_ __ __ _ _ _ _ County in order that my/our application can be acted upon within a reasonable time.

we also request my/our relatives, banker(s), credit union(s), physician(s), hospital(s), creditor(s), and any other persons or
rganizations including the State Department of Health and Welfare, Social Security Administration. public health districts,
Veterans Administration, Crime Victims Compensation Program, utility companies or departments, Jaw enforcement agencies.
courts, Idaho Department of Labor, or ernployer(s). having any infonnation concerning me/us or my/our circumstances to provide
the information to such representative of_________ County, inasmuch as it is pertinent to this application.

O

I/we hereby authorize _ _ _ _ _ _ _ _ _County and its representatives to release pertinent information regarding this
application, the contents thereof and action taken thereon to all parties of interest as provided by Chapter 3S, Title 31 ~ Idaho Code.
I/we acknowledge that my/our medical indigency application waives any confidentiality granted by state law to the extent necessary
to carry out the intent of Idaho Code 31-3504 regarding such applications. I/we hereby authorize a copy of this agreement to be
used when necessary and give it full force as the original.
I/we understand that Uwe may revoke this consent at any time except to the extent that action has been taken in reliance on it, and
that unless consent lS sooner revoked. this release is valid as long as it is pertinent to this application.

llwe understand that the county may place a lien on my/our property and that I/we will be required to reimburse the county for any
expense which J/we have requested or has been requested on my/our behalf.
ll•~e hereby certify "nder pe11alty ofperj11ry 1l101 tl,e i1,formatio11 C011tained 111 tl1ls appUcatlonfor county medical asslsta11ce Is
true and corrttt lo tl,e best of my/our k11owledge.

DATED this __ day of _ _ _ _ _ • 200_.

Signature of Spouse

Signature of Applicant

MEDICAL RELEASE OF INFORMATION/RECORDS
I/we, _ _ __ _ _ _ _ __ _ __, authoriz.e release of medical records to - - - - - - ~ -County inasmuch as it is
pertinent to the investigation and eligibility determination of medical indigency pursuant to Chapter 35, Title 31 Idaho Code.
I/we acknowledge that some information penaining to treatment I/we have received for which 1 am/we are seeking payment from
may include material chat is protected under the Federal Law. Specific authorization is given to release information concerning a
federal-assisted drug or alcohol abuse program. drug-alcohol abuse information, mental health information, HIV infonnation, or
any other information that may be protected by law. I/we understand that I am/we are waiving the confidentiality of such records
for the limited purpose of this application for medical indigency and any supplements or amendments thereto. Federally protected
records obtained as authorjzed by this release will be maintained in accordance with federal confidentiality regulations (Title
42CFR) which prohibits disclosure.

This authorization conforms with the regulations promulgated under Section 333 of the Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment and Rehabilitation Act of 1970~ and Section 408 of the Drug Abuse Offense and Treatment Act
of 1972.
DATED this_ day of _ _ _ _ _ • 200_.

Signature of Patient or Parent, if Minor
STATE OF IDAHO

)

):ss.
County of _ _ _ _ _ _ _ _ _ _ __,

_ ersonally appeared before me _ _ _ _ _ _ _ _ _,
On this __ day of _ _ __ _ _ 200_,
whose name(s) is/are subscribed to this instrument and
person(s)
the
be
to
evidence
satisfactory
of
basis
the
on
me
to
and proved
acknowledged to me that he/she/they executed the same.
ubscribed and sworn before me:
Notary Public for the State of Idaho

(SEAL)

Residing at:
My Commission expires:

February JO,. 2000
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7

ICAL RELEASE OF INFORMATION
PROTECTED ASSISTANCE PROGRAMS
FEDERALLY
FOR
I/we, - -- - - - - ~ - - - - - - - -(name of patient). hereby authorize _ _ _ _ __ _ _ _( program
· ·. king the disclosure) to disclose medical infonnation/medical records to _ __ _ _ _~_ _ __ County or it's
esentatives inasmuch as it may be pertinent to the investigation and /ordetennination ofmy eligibility for county medical
~
assistance pursuant to medical jndigency statutes Chapter 35, Title 31.
I/we acknowledge that some infonnation pertajning to treatment I/we have received for which I am/we are seeking payment from
_ _ _ _ _ _ _ _ County pursuant to medical indigency statutes, may include ma1erial that is protected under the Federal
Law. Specific authorization is gjven to release information concerning a federal-assisted drug or alcohol abuse program, drug•
alcohol abuse infonnatjon, mental health information. HIV information, or any other inronnation that may be protected by law.
(!we understand that I am/we are waiving the confidentiality of such CC(:Ords for the limited purpose of this application for medical
indigency and any supplements or amendments thereto. Federally protected records obtained as authorized by this release will be
maintained in accordance with federal confidentiality regulations (Title 42CFR) which prohibits disclosure.
I/we understand that I/we may revoke this consent at any time except to the extent that action has been taken in reliance on itJ and
that unless consent is previously revoked, this release is valid as long as it is pertinent to this application.
This authorization conforms with the regulations promulgated under Section 333 of the Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment and RchabiliWion Act of 1970, and Section 408 of the Drug Abuse Offense and Treatment Act
of 1972.

DATED this __ day of _ _ _ _ _ .200_.
Signature of Patient or Parent, if Minor
ST ATE OF IDAHO

)

):ss.
County of _ _ _ _ _ __ __ ___,
On this __ day of _ _ __ _ _ 200_, _ _ _ ________ersonatly appeared before me _ _ _ _ _ _ _ __,
d proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to this instrument and
knowledged to me that he/she/they executed the same.
Subscribed and sworn before me:
Notary Public for the State of Idaho
(SEAL)

Residing at: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

My Commission Expires On: _ __ _ _ _ _ _ _ __ _ __ _

g

February J0~ 2000
ADA COUNTY 000037
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NOTICE OF LIEN AND APPLICATION
FOR FINANCIAL ASSISTANCE

Pursuant to Idaho Code 31-3501 et seq. the Board of County Commissioners of
Ada County hereby claim a statutory lien on behalf of Ada County and/or the
Catastrophic Health Care Cost Program in an unliquidated amount against all real
. Said lien arises from an application for financial
and/or personal property of
, which lien shall have a priority date as of the date the
assistance filed on
or (his/her) minor dependent
necessary medical services were provided to
pursuant to Chapter 35, Title 31, Idaho Code.
1

BOARD OF ADA COUNTY COMMISSIONERS

Chair
STATE OF IDAHO )
) S.S
)
County of Ada

, before me the undersigned, a Notary
20
day of
On this
Public in and for said State, the Chair of the Board of Ada County Commissioners
known or identified to me to be the person whose name is subscribed to the within
instrument personally appeared to me and acknowledged to me that he/she executed
the same on behalf of the Board.
I

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

s
E

A
L

Notary Public for the State of Idaho
My Commission Expires: _

RFP 33
ADA COUNTY 000038
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JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafilesr@adaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,
Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

STATEOFIDAHO
County of Ada

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV0l-18-18530
DECLARATION OF WILLIAM
BURT IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

)
) ss.
)

William Burt, being first duly sworn upon oath, and being over the age of eighteen (18)
and otherwise competent to testify in this matter, deposes and says:
DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 1
EXHIBIT

5
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1.

This Declaration is based on my personal knowledge.

2.

I am employed as Finance Supervisor in the Ada County Indigent Services Office

charged with, but not limited to directing payments on approved applications, collection efforts
including receipt of payments on orders of reimbursement, satisfaction of liens upon transfer of
real property settlements, and reimbursement from third-party insurers.
3.

Attached as Exhibit A is a true and correct copy of the Provider Sheet(s)

generated upon approval of the application of Gloria D. Browning showing payments made on
her behalf, and which document is generated in the usual course of business of Ada County
Indigent Services. Also attached as Exhibit B is a true and correct copy of a Statement prepared
by my office in connection with this lawsuit showing a total owed to Ada County and the
Catastrophic Health Care Fund (CAT) on account of Gloria D. Browning.
I certify under penalty of perjury pursuant to the laws of the State of Idaho that the foregoing
is true and correct.
DATED this

Lt)

day of June, 2019.

WO,uti

William Burt, Finance Supervisor

DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 26 th day of June, 2019, I served a true and correct copy of
the DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT to the following persons by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83705

_ _ Hand Delivery
U.S. Mail
Certified Mail
______}Q__ E-serve: seth.divine\ r@litsterfrost.com

DECLARATION OF WILLIAM BURT IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 3
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<(

Ada County Indigent Services
Request,_ Provider Dates of Service

!::
m
3/7/2019

Recipient (%18): BROWNING GLORIA D ESTATE OF

Case#:

BOACC .

0010-62

-:::c

><
w

3939 LEMHI • BOlSE, JD $3705

Primary Applicant (7439): BROWNING MARVIN L
Application: # 14242 - Date: Wednesday, September 6, 2000
Provider / Notes

Diagnosis: FALL
Estimated Amount

S.W.: MCDANIEL CAROLYN
Service Date(s)

Status

Billed Amount

County Portion

CAT Portion

ADA COUNTY PARAMEDICS
370 N Bf.NJA!\.UN LN - BOISE. ID 83704-3498

-

--

8/30/2000

$776.67

$310.67

$0.00

9/15/2000

$449.44

$179.78

$0.00

8/31/2000

$660.00

$264.00

$0.00

BOISE ANESTHESIA
PO BOX 375-'J - SALT LA:,ECITY, UT 84 1HJ-.3750

BOISE ORTHOPEDIC CLINIC- DO NOT USE
:i-20 SEAGLE RD STE 3113 - fl.:b!U[)[AN , lD 836-1.2

('I)

8/31/2000 - 9/S/2000

$3,181.00

$1,433.35

$0.00

$88.00

$36.31

$0.00

9/28/2000 - 11/30/2000

$312.00

$0.00

$0.00

12/1/2000 - 2/28/2001

$0.00

9/27/2000

$400.00

$0.00

10/30/2000

$103.00

$0.00

$36.31

11/27/2000

$103.00

$0.00

$36.31

9/3/2000

$90.00

$0.00

$42.83

8/31/2000 - 9/S/2000

$266.00

$188.27

$0.00

9/15/2000 - 9116/2000

BOISE PHYSICAL MED & REHAB
1000 ·~ CURTIS RD #202 - BOISE. JD 83706

FAMILY PRACTICE MEDICAL CTR
777 N R:\ nmND ST - BOlS i?., 1D 8370-i

--

-~-

$189.00

$0.00

$83.06

9/18/2000

$88.00

$0.00

$48.57

8/30/2000 - 8/31/2000

$62.30

$21.20

$0.00

GEM STATE RADIOLOGY
PO BOX 9649 - 130JSL ID 83707

IDAHO EMERGENCY PHYSICIANS

Pagel of2

rtq_providt'1·s.q•t Last Modified 317!20!9

0
C'\I
Q.)
0)
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Recipient (9618): BROWNING GLORIA D ESTATE OF
39~9 l.EMl,l- BOISI\ rD 837i}5

Case#:

BOACC:

0010-62

Primary Applicant (7439): BROWNING MARVIN L
Application : # 14242 - Date: Wednesday, September 6, 2000
Provider/ Notes

Diagnosis: FALL
Estimated Amount

S.W.: MCDANIEL CAROLYN
Service Date(s)

Status

Billed Amount

County Portion

CAT Portion

PO BOX 5666- DE;~vER_. CO 80217-%66
8/30/2000

$356.00

$131.11

$0.00

9/15/2000

$320.00

$0.00

$0.00

8131/2000 - 9/5/2000

$10,130.58

$6,917.88

$0.00

9/15/2000 - 9/16/2000

$1,470.85

$517.43

$492.57

$250.00

$0.00

$250.00

ST ALPHONSUS RMC
PO ROX [9ij93(J - BOlSE, lD 63719-0930

Includes Dr. Steven Fonken

8/J 1/2000 - 9/5/2000

~

0
N

Q.)
C)

ro

0..

Page 2of2

req_provide-1·s.rpt Last Modified 3!'712019

c:?02:_.;!-,;~If

Date: June 26, 2019
Statement #: 961808232018

Ada County Indigent Services

Client ID:

9618

ca

!::

-Xca
J:

Client:

Estate of Gloria
Browning
339 Lemhi
Boise, ID 83705

Comments:

Lien 100076583

and N3687

I.LI

County Applications

14242

10,989.65

0.00

10,989.65

v---~- - u_._

Payment History
n/a

OlM>I •

-

~~~

I.()

0
N

n/a

n/a

Q.)
0)

ro

a..

Electronically Filed
6/26/2019 10:38 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Katee Hysell, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Email: seth. diviney@litsterfro st. com
Phone: (208) 489-6400
Fax:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff,

MOTION AND MEMORANDUM IN
SUPPORT OF DEFENDANT'S
MOTION FOR JUDGMENT ON THE
PLEADINGS

vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

COMES NOW the Defendant, Phillip Browning, by and through his attorney of record, Seth H.
Diviney, and hereby motions the Court to grant Defendant's Motion for Judgment on the
Pleadings and submits this Memorandum in Support of Defendant's Motion for Judgment on the
Pleadings.

INTRODUCTION
This case comes before the Court on Defendant Phillip Browning's Motion for Judgment
on the Pleadings. This Motion is based upon two separate the grounds. First, the pleadings in this

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 1
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case conclusively demonstrate that Ada County's claims against Phillip Browning for a decree of
foreclosure (prayer for relief "e") are entirely barred by the statute of limitations. If this Court
rules that this statutory lien is time barred then the prayers for a determination of priority of the
liens, quieting of junior liens, permitting Ada County to credit bid, and instructions for the
sheriffs auction become moot (prayers for relief "a", "f', "h", and "i" respectively).
Second, as to this Court's granting a judgment against Phillip Browning personally, Ada
County has failed to state a claim upon which relief may be granted. See Pl. 's Amended
Complaint.

FACTUAL BACKGROUND
On April 12, 2012, Defendant Phillip Browning received a property on 3939 Lemhi
Street in Boise Idaho by quit claim deed, without going through a title company. To this day the
property is his primary residence. Six and a half years later, Phillip Browning was personally
served with notice that Ada County wished to foreclose on his home. For the first time he learned
that the county wanted to hold him personally responsible for $10,989.65 in medical services
received by his late aunt Gloria almost twenty years ago. (See Pl. 's Amended Complaint page
6(b) "For judgment to be granted to Ada County and against Defendant[Phillip Browning] for
the principal sum of$10,989.65.") Among their prayers for relief, the Plaintiff requests from this
Court:
a) A determination of priority of liens;
b) A personal judgment against Phillip Browning for the principal sum of
$10,989.65;
c) A personal judgment against Phillip Browning for attorney's fees;
d) A personal judgment against Phillip Browning for the cost of litigation guarantee;
e) An adjudication that the Ada County lien be foreclosed;

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 2
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f)

An adjudication that Phillip Browning have no right, title or interest or claim in
the property described in the Amended Complaint, for a personal judgment
against Phillip Browning for any post judgment fees and costs; and

g) An award of post judgment fees and costs from the Sherriff s sale.
h) That the Ada County be permitted to credit bid at the foreclosure sale.
i) The Court direct the Sherriff to execute the deed.
See Pl. 's Amended Complaint.

The county alleges that Gloria D. Browning and Marvin L. Browning filed a Uniform
County Medical Assistance Application for medical services received by Gloria on August 31,
2000. Ada County filed a Notice of Lien on September 26, 2000. See Pl. 's Amended Complaint,
Ex. A). Ada County states that this is a "statutory lien." See See Pl. 's Amended Complaint ,I VII.

Marvin Browning died November 25, 2004. Gloria Browning survived her husband Marvin and
died September 3, 2006. No estate was ever set up for Marvin or Gloria Browning. The property
was transferred to Phillip Browning on April 12, 2012.

LEGAL STANDARD
Defendant's Motion for Judgment on the Pleadings is governed by Idaho Rule of Civil
Procedure 12(c), which provides, "[a]fter the pleadings are closed but within such time as not to
delay the trial, any party may move for judgment on the pleadings."
The standard of review applicable to a summary judgment also applies to a judgment on
the pleadings. I.R.C.P. 12(c); see also Bowles v. Pro Indiviso, Inc., 132 Idaho 371, 374 (1999). A
judgment on the pleadings is properly granted when, taking all allegations in the pleadings as
true, the moving party is entitled to judgment as a matter of law. Sterling v. Bloom, 111 Idaho
211, 212 (1986).

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 3
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A. IRCP 12(b )(6) Standard of Review
A motion to dismiss pursuant to Idaho Rule of Civil Procedure 12(b)(6) is appropriate
when it appears beyond a doubt that no set of facts can be proven in support of plaintiffs claim
that would entitle plaintiff to relief Taylor v. Maile, 142 Idaho 253, 257 (2005) (citing Gardner

v. Hollifield, 96 Idaho 609, 611, (1975). In deciding IRCP 12(b)(6) motions to dismiss, the court
looks only to the pleadings and draws all reasonable inferences in favor of the non-moving party
to determine whether a claim for relief has been stated. Owsley v. Idaho Industrial Com 'n, 141
Idaho 129, 133, (2005). "Although a complaint need not identify the statutory basis for relief nor
include a formal statement of the cause of action being pursued, there must be some indication of
the theory of recovery supporting the relief sought-a naked recitation of the facts alone is
insufficient." Brown v. City of Pocatello, 148 Idaho 802,808 (2010). Without a clear and concise
statement sufficient to place a reasonable attorney on notice of the plaintiffs theories ofrecovery
that must be defended against, whether in the body of the complaint or in the prayer for relief, it
cannot be said that a cause of action was sufficiently pled. Id. Even under the liberal notice
pleading standard, a complaint must reasonably imply the theory upon which relief is being
sought. Id.

B. IRCP 12(c) Standard of Review
Judgment on the pleadings pursuant to Idaho Rule of Civil Procedure 12(c) is appropriate
where the pleadings set forth no issues of material fact, demonstrating that the moving party is
entitled to judgment as a matter of law without offering any proof Davenport v. Burke, 27 Idaho
464, 149 (1915). "By its terms, Rule 12(c) treats such motions similarly to motions for summary
judgment." Trimble v. Engelking, 130 Idaho 300, 302, (1997). If the court goes beyond the
pleadings to decide a motion for judgment on the pleadings, the motion is treated as one for

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 4
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summary judgment in accordance with Idaho Rule of Civil Procedure 56 and all parties are given
the option of presenting information applicable to such motion. Id.
ARGUMENT AND ANALYSIS
A. ADA COUNTY'S CLAIMS ARE BARRED BY THE STATUTES OF LIMITATION

Judgment on the pleadings is warranted when the pleadings reflect that plaintiffs claims
are barred by the statute of limitations. Ada County is time barred from bringing a claim to
foreclose on its alleged lien under a theory of (1) enforcement of a statutory lien, (2) enforcement
against an estate, and (3) foreclosure in general. There is no reasonable basis in fact or law to
justify Ada County to bring these claims after the statutes of limitation have expired.
1. The three year statute of limitation to enforce a statutory lien has expired.

Ada County states that this is a "statutory lien." See See Pl. 's Amended Complaint ,I VII.
Pursuant to Idaho Code § 5-218(1), Ada County, must commence its action to foreclose on the
statutory lien within three years. Idaho Code§ 5-218 is made applicable to state actions by Idaho
Code § 5-225, which provides that "[t]he limitations prescribed in this chapter apply to actions
brought in the name of the state, or for the benefit of the state, in the same manner as to actions
by private parties."
It is unclear if the county can: immediately act to enforce its lien placed under Idaho

Code § 31-3504(4); only act to enforce its lien when the property subject to the lien is sold; or if
they have to wait to act until the death of the recipient or the death of both the recipient and the
spouse of the recipient. The lien was placed on the property on September 26, 2000. Marvin died
November 25, 2004. Gloria died September 3, 2006. The property was transferred to Phillip on
April 12, 2012. It doesn't matter which date the county argues is the date the three years begins
to run (2000, 2004, 2006, or 2012), the face of the Complaint reflects that it was not filed until

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 5
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October 4, 2018, which is well after the three-year statute of limitations had expired under any
scenano.
The Idaho courts have considered the interplay between statutory lien duration and the
statute of limitations to enforce claims. In Lemhi County v. Boise Live Stock Loan Co., the Idaho
Supreme Court held that a complaint, which in substance stated a claim to collect taxes, was
barred by the statute of limitations even though, by statute, the tax lien securing that liability
continued until the debt was paid. 47 Idaho 712 (Idaho 1929). The court stated:
Under our statute (C.S. § 6611) [now Idaho Code § 5-218], "an
action upon a liability created by statute, other than a penalty or
forfeiture," must be commenced within three years.
The limitations prescribed apply to actions brought in the name of,
or for the benefit of, the state, in the same manner as actions by
private parties (C.S. § 6618) [now Idaho Code § 5-225], and
therefore apply to actions brought by counties.
The language of C.S. § 3097 [now largely included in Idaho Code
§ 63-206], to the effect that the tax lien "shall only be discharged
by the payment, cancellation or rebate of the taxes," does not
operate to take its enforcement out of the general statutes of
limitation. Statutes of limitation are statutes of repose so far as
civil actions are concerned, and do not extinguish the lien. They
apply to the remedy, and cut off the right of enforcement, although
the lien still exists.

Lemhi County, 47 Idaho at 216.
Under the Idaho Supreme Court's holding in Lemhi County, Ada County's right of
enforcement to seek a judgment or foreclosure has been cut off Ada County's claim that its lien
is enforceable has no reasonable basis in fact or law.
Additionally, the county may argue that they did not discover the death of Gloria or
Marvin Browning or the subsequent transfer of the property to Defendant Phillip Browning until
just recently. The Idaho Supreme Court made it clear that the discovery rule in Idaho Code § 5-
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218(1) is applicable to actions for relief on ground of fraud or mistake, but not to causes of
action upon liability created by statute. See Lincoln Cty. v. Fid. & Deposit Co. of Maryland, 102
Idaho 489 (1981). This lien arose by statute. Regardless of when the county actually discovered
the fact that Gloria and Marvin died, or when the property transferred, the statute of limitations
does not toll pursuant to the discovery rule.
The applicable statute of limitations expired before the county took any action on its
claim, thus the county is barred from pursuing it now. Ada County's complaint does not
reasonably imply any theory upon which relief can be sought beyond the statute of limitations.
As a result, the Defendant Phillip Browning is entitled to judgment on the pleadings.
2. The three year statute of limitation to make a claim or foreclose against an estate
has expired.
Once a patient receives financial assistance under the county indigency program the
county commissioners may determine that the applicant is able to reimburse the county for a
reasonable portion of the financial assistance paid on behalf of the applicant, over a reasonable
period of time. See Idaho Code§ 31-3510A(l). The county has the right same right to recovery
as provided in sections 56-218 and 56-218A. Idaho Code§ 31-3510A(5).
The lien was created in 2000 under the 1998 version of the statute. Gloria, the surviving
spouse, died on September 3, 2006 under the 2006 version of the statute. Applying either version
Ada County lacks the statutory authority to foreclose.
1.

Under the 1998 version ofldaho Code§ 56-218 (when this lien was created) the
county cannot foreclose.

On or about September 26, 2000, the county could not foreclose its lien against a
property of any estate subject to a claim because the legislature had not yet granted that statutory
power. Idaho Code§ 56-218(6) (1998). The right to foreclose was added to IC§ 56-218 in
2006. Until 2006, the county did not have the right to foreclose on a property. Idaho Code§ 56-
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218( 5) states that claims made pursuant to this section shall be classified and paid as a debt with
preference as defined in section 15-3-805(5), Idaho Code. In other words, Idaho Code§ 15-3803 governs the claims made against an estate and gives a maximum of three years for anyone
(including the county) to make a claim against an estate.
In 2000, no right of foreclosure existed under IC§ 56-218 and therefore the county did
not have the right to foreclose. Additionally, if the county had any claim against the estate of
Marvin and Gloria Browning, that statute oflimitations expired three years after Gloria's death
on September 3, 2009. The county's collection right under IC §56-218 has no reasonable basis in
fact of law to be pursued in this case.
ii. Under the 2006 version ofldaho Code§ 56-218 (the date the surviving spouse died)
the county must act within three years.
The county is time-barred from bringing any claim, including foreclosure under Idaho
Code§ 56-218. Idaho Code §56-218(1)(a) states that there shall be no adjustment or recovery
thereof until after the death of both the individual and the spouse. The county may foreclose its
lien, without probate ... where no personal representative has been appointed after one (1) year
from the date of death of the survivor ofboth the individual and spouse, if any. Idaho Code §56218( 6)( c)(i) (2006). The statute contains specific instructions for perfecting the lien:
In order to perfect a lien against real or personal property, the
department shall, within ninety (90) days after the personal
representative or successor makes a written request for prompt
action to the director, or three (3) years from the death of the
decedent, whichever is sooner, file a notice of lien in the same
general form and manner as provided in section 56-218A(3)(a),
Idaho Code, in the office of the secretary of state, pursuant to
section 45-1904, Idaho Code.
Idaho Code §56-218(6)(a)
A notice of lien filed under § 45-1904 is effective for a period of five (5) years from the
date of filing, unless sooner released by the filing agency." Idaho Code§ 45-1906(1). Idaho
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Code§ 15-3-803 governs the claims made against an estate and gives a maximum of three years
for anyone to make a claim against an estate.
Theoretically the county could have perfected its lien against the estate anytime within
the three year period after Gloria Browning's death. The county would then have five additional
years from the time of filing its notice of lien (perfection) to enforce its lien. Essentially this
hypothetically gives the county approximately eight years to enforce its alleged lien.
Marvin died November 25, 2004 and was survived by Gloria Browning, who died on
September 3, 2006. No personal representative was ever appointed for either Marvin or Gloria
Browning. Until September 3, 2009, the county had a right to file a notice of lien in order to
perfect its lien under § 56-218. However, Ada County did not file a notice of lien in the office of
the secretary of state, pursuant to Idaho Code § 45-1904. Because it did not file, lien did not
perfect with the state. Thus, Ada County is time-barred from enforcing its lien pursuant to Idaho
Code§ 56-218.
Additionally, no other enforcement action was taken against the estate within the three
year of the death of either Marvin or Gloria Browning as prescribed by statute of limitations in
Idaho Code§ 15-3-803. Therefore the county is time-barred from bringing any claim, including
foreclosure, against the estate.

3. The five year statute of limitation to initiate foreclosure has expired.
In addition to the time bar applicable to statutory liabilities, a foreclosure action must
commence within five years "from the maturity date of the obligation or indebtedness secured by
such mortgage. Idaho Code§ 5-214A. If the obligation or indebtedness secured by such
mortgage does not state a maturity date, then, the date of the accrual of the cause of action giving
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rise to the right to foreclose shall be deemed the date of maturity of such obligation or
indebtedness." Id.
Here, there was no maturity date on the obligation created by Idaho Code§ 31-3501 et
seq. Thus, the statute of limitations began to accrue either on the date the medical services
commenced (August 31, 2000), or the date of Gloria's death (September 3, 2006). Under either
theory, the statute of limitations to foreclose passed on either August 31, 2005 or September 6,
2011. Therefore, the county is time-barred from bringing a foreclosure action.
B. ADA COUNTY HAS FAILED TO STATE A CLAIM UPON WHICH RELIEF MAY
BE GRANTED
1. Defendant Phillip Browning was not an applicant or obligated party.

Judgment on the pleadings is warranted where the pleadings reflect that plaintiff has
failed to state a claim upon which relief may be granted. Idaho Code § 31-351 0A permits the
county to seek reimbursement against an applicant and the applicant's resources (which include
the resources of any obligated person). Ada County has nothing in its pleadings that claims
Phillip Browning was either an applicant or obligated person. Because Ada County's complaint
does not reasonably imply any theory upon which relief can be granted, Phillip Browning is
entitled to judgment on the pleadings.
2. Defendant Phillip Browning was not the personal representative of the estate nor
can he be appointed now.

Idaho Code§ 15-3-108 disallows formal or informal probate or appointment proceedings
after three years of the decedent's death. No probate was ever filed for Marvin or Gloria
Browning. Filing a probate for Marvin and or Gloria Browning is now time-barred.
3. Defendant Phillip Browning has no contractual or other obligations to Ada County;
and Ada County has alleged no facts that entitle it to relief as against Phillip
Browning.
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Ada County has not alleged that Phillip Browning was party to the Uniform County
Medical Assistance Application. Ada County has not alleged that Phillip Browning was party to
any other contracts relating to the medical treatment received by Gloria or Marvin Browning.
Ada County has not alleged that Phillip Browning participated in any negotiations related to
Gloria or Marvin Browning's medical treatment. However, Ada County somehow asserts that
Phillip Browning should be subject to this alleged contract. The agreement which the county
seeks to enforce in this action was signed by either Gloria Browning, Marvin Browning, or a
third party on their behalf of behalf of their medical providers. In fact, in paragraphs 7 and 9 of
the Amended Complaint, Plaintiff concedes that action arises from Gloria D. Browning and
Marvin L. Browning:
This matter involves the foreclosure of one (1) statutory lien
pursuant to Idaho Code § 31-3504(4) in the name of Gloria D.
Browning and Marvin L. Browning [ ... ] .
On or about September 6, 2000, Gloria D. Browning and Marvin
L. Browning, husband and wife, filed a Uniform County Medical
Assistance Application requesting Ada County provide financial
assistance for necessary medical treatment provided to Gloria D.
Browning beginning on August 31, 2000.
Pit's Amended Complaint ,I ,r 7 & 9.
Plaintiff does not allege any contractual obligation or duty Defendant Browning owes to
Ada County. Nor does Ada County allege any breach of a contractual obligation or duty. The
only action Plaintiff ascribes to Defendant Browning is that he received the property without
closing through a title company. Ada County has bypassed its initial obligation of demonstrating
the existence of a contract. Ada County, then, bypassed its obligation to demonstrate how
Defendant Browning breached said contract. Instead, Ada County would have the Court dispense
with these technical niceties and grant a personal judgment against Phillip Browning.
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Absent some contractual obligation on the part of Phillip Browning, no action arising
from the contract can be maintained against him. The county has failed to allege any facts that
establish Phillip Browning is liable to Ada County under any of the alleged theories of recovery
and all claims against Phillip Browning must be dismissed.
CONCLUSION

Ada County is time-barred from bringing a claim to enforce its alleged lien whether
through enforcement of a statutory lien, enforcement against an estate, or foreclosure in general.
The pleadings in this matter are insufficient to state any claims related to a personal
judgment against Defendant Phillip Browning. No "Estate" of Gloria Browning or Marvin
Browning exists to pursue a claim. Phillip Browning has no contractual or other obligations to
the county. Even if the county had legitimate claims arising from medical assistance provided to
Gloria or Marvin Browning, those claims are time-barred and cannot be brought.
Ada County has merely stated a naked recitation of the facts alone. A cause of action was
not sufficiently pied in either the body of the complaint or in the prayer for relief. The Complaint
does not reasonably imply the theory upon which relief is being sought.
There is no reasonable basis in fact or law justifying Ada County to bring this action.
Phillip Browning seeks attorney's fees and costs under Idaho Code§§ 12-117 and 12-120.

DATED thi

~J>---day of June, 2019.
Seth Diviney
Attorney for Plaintiff
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Telephone: (208) 287-7700
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,

)

Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)

Case No. CV0l-18-18530

ADA COUNTY'S RESPONSE TO
MOTION FOR JUDGMENT ON
THE PLEADINGS

)
)
)
)
)

COMES NOW, Ada County, by and through its counsel, the Ada County Prosecuting

Attorney's Office and submits the following.
Idaho Rule of Civil Procedure 12(d) provides:
If, on a motion under Rule . . . . 12(c ), matters outside the pleadings are presented
to and not excluded by the court, the motion must be treated as one for summary
judgment under Rule 56.
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Defendant's Motion and Memorandum for Judgment on the Pleadings refers to I.R.C.P. 12(c) as
the governing rule. Defendant therein asserts defenses not included in its Answer to the original
Complaint or in its Answer to the Amended Complaint. The only asserted defense regarding the
statute of limitation in Defendant's Answers reads as follows:
Defendant alleges that Plaintiffs claims for damages should be barred and
Plaintiff should not be allowed to recover pursuant to Idaho Code§ 31-3504(4).
Now, in the Memorandum for Judgment on the Pleadings, Defendant presents new arguments
that Ada County's claims are barred by the statutes of limitation, namely, Idaho Code
§ 5-218(1)1 and Idaho Code§ 5-214A. 2 These new arguments are outside of the pleadings. If on

a motion for judgment on the pleadings, matters outside the pleadings are presented and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of
as provided in Rule 56. Trimble v. Engelking, 130 Idaho 300, 939 P.2d 1379 (1997).
Defendant also recites I.R.C.P. 12(b) in his Memorandum in Support of Motion for
Judgment on the Pleadings. A motion to dismiss under this Rule seeks a dismissal of the action
for failure of Plaintiff to state a claim upon which relief may be granted.

Defendant's

Memorandum contends that Ada County is not in privity with Defendant, who is wholly
unrelated to the medical indigency application and therefore cannot be looked to for satisfaction
of the medical indigency lien that is of record as against Defendant's real property.
The affirmative defense that the Complaint fails to state a claim was never asserted in
either of Defendant's Answers. Accordingly, the motion under Rule 12(b)(6) is presented as a
motion for judgment on the pleadings, and the motion is properly to be treated as one for
1

Idaho Code § 5-218 prescribes that an action upon a liability created by statute, other than a penalty or forfeiture, is
to be brought within three years.
2
Idaho Code § 5-214A prescribes that an action for the foreclosure of a mortgage on real property must be
commenced within five years from the maturity. However, five-year duration limitation does not apply to the
medical indigency lien. In Re Hendricks, 10.1 I.B.C.R. 5 (Bankr. D. Idaho 2010).
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summary judgment when the Court is being asked to consider matters outside the pleadings.

Storm v. Spaulding, 137 Idaho 145, 44 P.3d 1200 (Ct. App. 2002).
Ada County respectfully requests that Defendant's Motion for Judgment on the Pleadings
be resolved in the summary judgment hearing and in favor of the Plaintiff.

I v-

DATED this___.__
___ day of July, 2019.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Cl ire S. Tardiff
Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this
\
day of July, 2019, I served a true and correct
copy of the foregoing ADA COUNTY'S RESPONSE TO MOTION FOR JUDGMENT ON
THE PLEADINGS to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83 705

_ _ Hand Delivery
U.S. Mail
Certified Mail
-----$- E-serve: seth.divine @litsterfrost.com
1
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Electronically Filed
7/4/2019 12:49 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Email: seth. diviney@litsterfro st. com
Phone: (208) 489-6400
Fax:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff,

REPLY MEMORANDUM IN SUPPORT
OF DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

COMES NOW the Defendant, Phillip Browning, by and through his attorney of record,
Seth H. Diviney, and hereby submits this Reply Memorandum in Support of Defendant's Motion
for Summary Judgment.
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BACKGROUND
Defendant Browning has filed a Motion For Summary Judgment for the county's failure
to establish evidence that supports each element of a prima facie Idaho Code 31-3504(4)
lien. Further, Defendant Browning argues that even if the county has established a county lien
exists, it has failed to establish that: the lien is now liquidated, is not time barred from
foreclosure enforcement, and is entitled to a personal judgment against Defendant Browning for
an amount of$10,989.65. The county relies on a Provider Document, Balance Statement, Notice
of Lien, and William Burt's Declaration to support that a valid lien exists. William Burt's
Declaration states in part that:
Exhibit A [Provider Document] is a true and correct copy of the
Provider Sheet(s) generated upon approval of the application of
Gloria D. Browning showing payments made on her behalf, and the
document is generated in the usual course ofbusiness of Ada County
Indigent Services [ ... ] I certify under penalty of perjury pursuant to
the laws of the State ofldaho that the foregoing is true and correct.

The Amended Complaint alleged the county's lien represented an unliquidated amount at
the time the Notice of Lien was filed. There, the county states that:
Ada County filed a Notice of Lien and Application for Medical
Indigency Benefits (Instrument No. 100076583) pursuant to Idaho
Code 31-3504(4), claiming a statutory lien on behalf of Ada County
and/or the Catastrophic Health Care Cost Program in an
unliquidated amount against all real and/or personal property of
Gloria D. Browning and Marvin L. Browning. The priority date of
said lien was August 31, 2000.

The county seeks to establish that the unliquidated lien described in the Amended
Complaint has become liquidated by demonstrating that Ada County expended $10,989.65 on
Gloria D. Browning's medical bills. In support of the county's claim, the county relies on the
Provider Document, Balance Statement, the Notice of Lien and William Burt's Declaration.
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In the Amended Complaint, "Plaintiff prays for a Judgment, Order and/or Decree against the
Defendants as fo Hows [ ... ] b) For a judgment to be granted to Ada County against Defendants
for the principal sum of$10,989.65." Pl. 's Amended Complaint For Decree of Foreclosure at
6. However, Ada County's Response to Defendant's Motion for Summary Judgment filed June
26, 2019 appears to have withdrawn the claim against Defendant Browning. Pl. 's
Response/Reply Memorandum in Opposing/Supporting Defendant's/Plaintiff's Motion For
Summary Judgment at 4.

LEGAL STANDARD
Summary judgment may be entered only "if the pleadings, depositions, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law." IRCP 56( c). The
Court "liberally construes the facts and existing record in favor of the non-moving party" in
making such determination. "If reasonable people could reach different conclusions or inferences
from the evidence, the motion must be denied." Jenkins v. Boise Cascade Corp.,141 Idaho 233,
238 (2005). Moreover, "[a] mere scintilla of evidence or only slight doubt as to the facts is not
sufficient to create a genuine issue for purposes of summary judgment." Stafford v. Weaver, 136
Idaho 223, 225 (2001) (citations omitted).
The moving party bears the initial burden of proving the absence of a genuine issue of
material fact, and then the burden shifts to the nonmoving party to come forward with sufficient
evidence to create a genuine issue of material fact. See Sanders v. Kuna Joint School Dist., 125
Idaho 872, 874 (1994). When the nonmoving party bears the burden of proving an element at
trial, the moving party may establish a lack of genuine issue of material fact by establishing the
lack of evidence supporting the element. Dunnick v. Elder, 126 Idaho 308, 311 (Ct. App. 1994).
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A parry opposing a motion for summary judgment "may not rest upon the mere
allegations or denials of that party's pleadings, but the party's response must set forth specific
facts showing that there is a genuine issue for trial." I.R.C.P. 56( e). Such evidence may consist of
affidavits or depositions, but "the Court will consider only that material ... which is based upon
personal knowledge and which would be admissible at trial." Harris v. State, Dep't ofHealth &
Welfare, 123 Idaho 295,298 (1992). If the evidence reveals no disputed issues of material fact,
then only a question of law remains on which the court may then enter summary judgment as a
matter oflaw. Purdy v. Farmers Ins. Co. of Idaho, 138 Idaho 443, 445 (2003).

ARGUMENT
Ada County has not provided evidence establishing a valid lien exists.
The county can avoid Summary Judgment when the court finds material facts are in
dispute supporting any element of the county's claim that a valid lien exists. Id. The elements of
a valid lien under Idaho Code§ 31-3504(4) (1997) and (2000) requires: (1) the applicant to
complete "a written application on a uniform form agreed to by the Idaho association of counties
and the Idaho hospital association. [2] The truth of the matters contained in the application shall
be sworn to by the applicant [ ... 3] and filed in the clerk's office." Id.
The county mistakenly assumes that the Notice of Lien, Provider Document, Balance
Statement, and Declaration of William Burt establish that the application alleged in the Amended
Complaint was a uniform form agreed to by the Idaho association of counties and the hospital
association. However, the county has provided a copy of a blank uniform form it claims was the
valid uniform form used in 2000. The blank form does not provide a blank field to indicate a
primary applicant or distinguish an applicant from a "recipient." However, the county's 2019
generated Provider Document describes Marvin Browning as the "primary applicant" and Gloria
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Browning as the "recipient." The document's language cannot have been harvested from a valid
application matching the language found in the 2000 uniform form produced by the county. The
county has not provided any evidence that establishes the alleged application conforms to the
first element of a valid lien.
The county has failed to establish any evidence to support that (2) the truth of the matter
contained in the application was sworn to by the applicant. The county has not provided a copy
of the application and has failed to make a claim that Gloria or Marvin Browning had sworn to
the truth contained in the application. Further, the county has denied that the alleged application
qualifies as a "third party application." See Def's Reply Brief Ex.2. Because the county's
evidence does not support that the truth of the matter contained in the application was sworn to
by the applicant, the county has failed to establish element two.
The county has also failed to establish that a signed uniform application was filed with
the clerk. The county does not provide evidence of how the county came into possession of the
alleged application. The county's Notice of Lien, however, may permit the court to infer that an
application may have existed because Roger Simmons had filed a Notice of Lien subsequent to
the alleged application date. Somehow, Roger Simmons was alerted to the need to file a Notice
of Lien. However, the county has not provided evidence that Roger Simmons, as a matter of
protocol, only filed Notice of Lien documents after an application had been filed with the
clerk. Even had the county provided such evidence of protocol, the county has not alleged, nor
provided any evidence permitting an inference that the application filed with the clerk was an
application that complied with element one and two for valid lien creation. Because the county
failed to provide evidence supporting all three elements of a valid medical assistance lien, the
county has not shown any fact is in dispute. Instead, the county has not established any elements
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of a prima facie case. Defendant Browning is entitled to a judgment dismissing Ada County's
claims and awarding costs and attorney fees to Defendant Browning.

Ada County has failed to provide evidence of a liquid lien amount
Ada County purports to have a valid lien. However, the notice of lien is for an
unliquidated amount. Ada County has failed to explain the procedural mechanism by which this
unliquidated lien becomes a liquidated lien, it simply states that it is a liquid lien now. Further,
even if the lien is liquidated, Ada County can only collect what it paid. Ada County stated that it
"expended approximately $10,989.65 in county medical assistance to Gloria D. Browning." See
See Pl. 's Amended Complaint ,r XII However, in Ada County's own Ada County Indigent

Services Request ~ Provider Dates of Service document ("Request Document"), the total amount
paid by the county was $10,000.00. See Def 's Cross Motion for Summary Judgement Ex. 1.
Additionally, this Request Document contains hundreds and possibly thousands of dollars
paid for treatment rendered on August 30, 2000. Id. This is outside the lien commencement
period, which began on August 31, 2000. See Pl. 's Amended Complaint Ex A. Ada County
admitted that the medical treatment commenced outside the lien commencement date:
REQUEST FOR ADMISSION NO. 35: Admit that Ada
County Paramedics delivered Gloria D. Browning to a
hospital on August 30, 2000.
RESPONSE: The County admits this Request.
See Def 's Reply Brief Ex 2. Only bills paid both by the county and inside of the lien period could

have possibly create a liquidated amount. Ada County has failed to establish that it paid
$10,989.65 and that it paid this amount for services commencing after August 31, 2000.
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Ada County argues that its enforcement rights to collect against its lien are "separate and
distinct from a reimbursement order authorized by Idaho Code 31-3 51 OA." The county then sites

In re Hendricks to show that, pursuant to Idaho Code 31-351 OA, any money received from a
recipient of medical assistance should be split proportionately between the county and the state
catastrophic fund. In re Hendricks, No. 09-41113, 2010 WL 744259, (Bankr. D. Idaho Mar. 1,

2010). It is puzzling to understand how Ada County claims that it is not seeking to enforce this
current action against Phillip Browning ''under Idaho Code 31-351 OA" and, then, claims a right
to collect on behalf of the CAT fund "pursuant to Idaho Code 31-3510A." To collect under Idaho
Code 31-351 OA, there must have been a final determination and Ada County has not provided
any evidence that this ever took place. Ada County has failed to establish any reasonable basis of
fact or law that it can collect on the amount owed to the state catastrophic fund.

Collateral Attack
Because Ada County has been unable to produce the determinations, approvals, findings
of fact, or conclusions of law required by statute, Phillip Browning has rightly questioned
whether any such determination was made. Ada County construes this as a "collateral attack" on
this alleged "final approval of the Board." Grasping back more than a century only to find an
inapplicable case, Ada County cites Dexter Horton Trust & Sav. Bank v. Clearwater County. In

Dexter, a surveyor was contracted by county commissioners to conduct an accounting of the
timber on county lands. When the surveyor had completed his work, he transferred the warrants
he was owed on to a bank. The county refused to make good on their warrants they had
issued. The county argued that the warrants were void because the county commissioners had no
authority to issue them. The court in Dexter never considers or even brings up the issue of
collateral attack on the county commissioner's determination. Even if it did, Phillip Browning
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has not challenged the authority of a board of county commissioners to make a determination of
medical indigency. Phillip Browning has only questioned whether such a determination was
made.
Statute of Limitations

Ada County's interpretation of the Bankruptcy Court's decision in Hendricks incorrectly
interprets the actual holding of the court. Ada County quoted Hendricks "In sum, the five year
duration limitation on certain "state liens" does not apply to the [medical indigency] lien at issue
here .... The legislature has not seen fit to assign a specific duration to medical indigency liens,
and the Court may not judicially impose such a limitation. Debtor has not shown that Bingham
County's statutory medical indigency lien has expired in this case." Id. at 4-5. The county
correctly quotes Hendricks, but misses the entire crux of the decision.
The Bankruptcy Court in Hendricks was asked to determine three main questions relevant
to this matter: (1) Is a medical indigency lien was a "state lien" or a "statutory lien"? (2) Can the
legislature create a statutory lien that extends in perpetuity? (3) Is there a difference between a
statute of limitations to collect on the underlying lien and the duration of a Lien? Id. First, the
court in Hedricks held that medical indigency liens are statutory liens not state liens and, thus,
concluded that "the five year duration limitation on certain 'state liens' does not apply to the
[medical indigency] lien at issue here." Id. at 4. Additionally, Ada County itself, concluded that
this is a "statutory lien." See See Pl. 's Amended Complaint ,r VII Next, it is true that the court in
Hendricks compared the statutory lien created by Idaho Code 31-3504 to other statutory liens. It

concluded that some statutory liens have no expiration date:
Thus, it appears that the Idaho Legislature is comfortable with the
notion of creating statutory liens, especially those protecting
governmental entities, with no fixed duration .... The legislature has
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not seen fit to assign a specific duration to medical indigency liens,
and the Court may not judicially impose such a limitation.
Id. at 4-5.
However, Ada County bypassed the true crux of the case in the comparison between a
statute of limitations to collect on the underlying lien and the duration of a lien. The Idaho courts
have considered the interplay between statutory lien duration and the statute of limitations to
enforce claims. In Lemhi County v. Boise Live Stock Loan Co., the Idaho Supreme Court held
that a complaint, which in substance stated a claim to collect taxes, was barred by the statute of
limitations even though, by statute, the tax lien securing that liability continued until the debt
was paid. 47 Idaho 712 (Idaho 1929). The court stated:
Under our statute (C.S. § 6611) [now Idaho Code § 5-218], "an
action upon a liability created by statute, other than a penalty or
forfeiture," must be commenced within three years.
The limitations prescribed apply to actions brought in the name of,
or for the benefit of, the state, in the same manner as actions by
private parties (C.S. § 6618) [now Idaho Code § 5-225], and
therefore apply to actions brought by counties.
The language ofC.S. § 3097 [now largely included in Idaho Code§
63-206], to the effect that the tax lien "shall only be discharged by
the payment, cancellation or rebate of the taxes," does not operate
to take its enforcement out of the general statutes of limitation.
Statutes of limitation are statutes of repose so far as civil actions are
concerned, and do not extinguish the lien. They apply to the remedy,
and cut off the right of enforcement, although the lien still exists.
Lemhi County, 47 Idaho at 216.
Under the Idaho Supreme Court's holding in Lemhi County and Hendrix, Ada County's
right of enforcement to seek a judgment or foreclose has been cut off Idaho Code § 5-218 states:
an action upon a liability created by statute must be commenced within three years. This statute of
limitations applies to actions brought by counties. See Idaho Code § 5-225. In summary, The
county's claim is no longer enforceable by legal action against Phillip Browning or the subject
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property, even if the lien remains vital. Ada County's claim that its lien is enforceable has no
reasonable basis in fact or law.
Personal Judgment
Ada County claims to only be seeking "an award of fees and costs related to the action" if
it prevails against Phillip Browning in this foreclosure action. Curiously, the county seems to be
forgetting Prayer (b) in its Amended Complaint where it requested this Court to grant "A
personal judgment against Phillip Browning for the principal sum of$10,989.65." See Pl. 's
Amended Complaint.

Plaintiff does not allege any contractual obligation or duty Phillip Browning owes to Ada
County. Nor does Ada County allege any breach of a contractual obligation or duty. The only
action Plaintiff ascribes to Phillip Browning is that he received the property without closing
through a title company. Ada County has bypassed its initial obligation of demonstrating the
existence of a contract. Ada County, then, bypassed its obligation to demonstrate how Defendant
Browning breached said contract. Instead, Ada County would have the Court dispense with these
technical niceties and grant a personal judgment against Phillip Browning.
Because Ada County seems to be abandoning its request to this Court to grant "A
personal judgment against Phillip Browning for the principal sum of$10,989.65," we ask this
Court to grant summary judgment in favor of Phillip Browning and award costs and fees against
Ada County because Ada County has not alleged any reasonable basis in fact or law establishing
a right to seek a personal judgement against Phillip Browning.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT
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CONCLUSION

Ada County has brought an action seeking relief in establishing the county's lien priority,
for a judgment in the amount of$10,989.65 against Defendant Browning (not against Defendant
Browning's property), and to foreclose against Defendant Browning's property among other
county prayers. The county has failed to provide evidence creating a genuine dispute of fact
establishing a prima facie medical lien, a liquid amount of the lien, the lien's priority date, and
that a foreclosure action is not barred by any statute of limitations. Because the county has failed
to conjure facts supporting its prima facie claim, this court must grant Defendant Browning's
Motion for Summary Judgment. Defendant Browning respectfully requests this court award
costs and attorney fees pursuant to Idaho Code§§ 12-120, 12-117, and 12-121.
DATED this

3rd

day ofJuly 2019.

.D~

Seth!
Attorney for Defendant

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that onJuly3rd, 2019 I served a true and correct copy of the within
and foregoing instrument to each of the following by the method listed:

Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
civilpafiles@adaweb.net

[ ]
U.S. Mail
[ ]
Facsimile Transmission
[ ]
Hand Delivery
[ ]
Overnight Courier
[ ]
Electronic (email)
civilpafiles@adaweb.net
[X]
iCourt

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western A venue, Suite 400
Seattle, Washington 98121

[ ]
U.S. Mail
[ ]
Facsimile Transmission
[ ]
Hand Delivery
[ ]
Overnight Courier
[ ]
Electronic (email)
michaelh@w-legal. com
[X]
iCourt

Se~
Attorney for Defendant

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT
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JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S. TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700
Facsimile: (208) 287-7719
Idaho State Bar No. 4671
Email: civilpafiles(aJadaweb.net
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ADA COUNTY,

)

Plaintiff,
vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

)
)
)
)
)
)
)

)
)
)

Case No. CV0l-18-18530
ANSWERS AND RESPONSES TO
DEFENDANT'S SECOND SET OF
INTERROGATORIES, SECOND
REQUEST FOR PRODUCTION,
AND SECOND REQUEST FOR
ADMISSIONS

)
)

COMES NOW, Plaintiff, pursuant to Rules 33 and 34 of the Idaho Rules of Civil
Procedure and provides the following answers and responses to Interrogatories and Requests for
Production of Documents:

EXHIBIT

2
ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
SECOND REQUEST FOR PRODUCTION, AND SECOND REQUEST FOR ADMISSIONS - PAGE 1
Page 234

INTERROGATORIES
INTERROGATORY NO. 16: Please explain factual basis for denying each response
were you denied the Defendant's Request for Admissions.
RESPONSE: The factual basis for denying the Requests for Admission are stated in
Plaintiff's Responses to said Requests for Admission.
INTERROGATORY NO. 18: Please explain
RESPONSE: There is no response to an unfinished interrogatory.

REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 28: Please produce all determinations and final
determination requiring reimbursement as referenced in LC. § 31-351 0A (2000) et seq.
RESPONSE: Objection. This Request for Production No.28 requests information that is
protected as confidential. The contents of a medical indigency file, including the application, are
confidential information belonging to the patient/applicant; the file is not subject to release
except with a release of information signed by the patient or the personal representative of the
estate of the deceased patient. Further, the contents of a medical indigency file are not disclosed
as a public record under Idaho Code § 74-101 for privacy concerns. Finally, the contents of the
medical indigency file are the subject of Plaintiffs pending Motion for Protective Order.
REQUEST FOR PRODUCTION NO. 29:

Please produce all Findings of Fact

requiring reimbursement as referenced in LC. § 31-351 0A (2000) et seq.
RESPONSE: Objection. See Response to RFP NO. 28 above.
REOUEST FOR PRODUCTION NO. 30:

Please produce all Conclusion of Law

requiring reimbursement as referenced in LC. § 31-351 0A (2000) et seq.
RESPONSE: Objection. See Response to RFP No. 28 above.
ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
SECOND REQUEST FOR PRODUCTION, AND SECOND REQUEST FOR ADMISSIONS - PAGE 2
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REQUEST FOR PRODUCTION NO. 31: Please produce all Order of Reimbursement
requiring reimbursement as referenced in LC.§ 31-3510A (2000) et seq.

RESPONSE: Objection. See Response to RFP No. 28
REQUEST FOR PRODUCTION NO. 32:

Please produce a blank copy of the

application requesting assistance that was the "uniform form agreed to by the Idaho association
of counties and the Idaho hospital association" as described in § 31-3504(1) (2000) which was
used in 2000.

RESPONSE: See attached.
REQUEST FOR PRODUCTION NO. 33:

Please produce a blank "uniform form

agreed to by the Idaho association of counties and the Idaho hospital association" which serves
as a notice of application for medical indigency benefits as decribed in § 31-3504(4) (2000).

RESPONSE: See attached.

REQUESTS FOR ADMISSION
REQUEST FOR ADMISSION NO. 23: Admit that the board never made a "final
determination" requiring reimbursement as referenced in J.C. § 31-3510A et seq.

RESPONSE: The County objects to the extent this Request seeks information that is
confidential to the decedent, Gloria Browning, and not disclosable except with a signed release
from Gloria Browning or her named personal representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 24: Admit that the board never made a Findings
(sic) of Fact.

RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 25: Admit that the board never made a Conclusion
of Law.
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RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 26: Admit that the board never made an Order of
Reimbursement.

RESPONSE: Objection. See Response to Request for Admission No. 23. The County
denies this Request.

REQUEST FOR ADMISSION NO. 27:

Admit that Gloria D. Browning did not

complete a written application requesting assistance on a "Uniform form agreed to by the Idaho
association of counties and the Idaho hospital association" as described in §31-3 504(1) (2000).

RESPONSE: The County denies this Request as the basis of this action is indeed the
application of Gloria D. Browning.

REQUEST FOR ADMISSION NO. 28: Admit that Gloria D. Browning did not sign a
written application requesting assistance on a "Uniform form agreed to by the Idaho association
of counties and the Idaho hospital association" as described in § 31-3 504(1) (2000).

RESPONSE: The County denies this Request. See Response to No. 27 above.
REQUEST FOR ADMISSION NO. 29:

Admit that Marvin L. Browning did not

complete a written application requesting assistance on a "Uniform form agreed to by the Idaho
association of counties and the Idaho hospital association" as described in§ 31-3504(1) (2000).

RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 30: Admit that Marvin L. Browning did not sign a
written application requesting assistance on a "Uniform form agreed to by the Idaho association
of counties and the Idaho hospital association" as described in§ 31-3504(1) (2000).

RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 31: Admit Exhibit A of the Amended Complaint
is not written on the notice of application for medical indigency benefits "uniform form agreed to
ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
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by the Idaho association of counties and the Idaho hospital association" as described in § 314504(4) (2000).
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 32:

Admit that Marvin L. Browning did not

request financial assistance.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 33: Admit that Gloria D. Browning did not request
financial assistance.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 34: Admit that the Estate of Gloria D. Browning
did not request financial assistance.
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 35: Admit that Ada County Paramedics delivered
Gloria D. Browning to a hospital on August 30, 2000.
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 36:

Admit that the application referred to in

paragraph IX of the amended complaint was signed by a third party applicant as defined in § 313502(15) (2000).
RESPONSE: The County denies this Request.
REQUEST FOR ADMISSION NO. 37:

Admit that the application referred to in

paragraph IX of the amended complaint was a third party application as defined in § 31-3504(2)
(2000).
RESPONSE: The County denies this Request.

ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
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REQUEST FOR ADMISSION NO. 38: Admit that the services provided to Gloria D.
Browning were emergency services as defined in§ 31-3502(13) (2000).

RESPONSE: Objection in that this Request seeks information that is confidential to the
decedent, Gloria Browning, and not disclosable except with a signed release from Gloria
Browning or her named, personal representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 39: Admit that Phillip J. Browning is not the
personal representative of the Estate of Gloria D. Browning.

RESPONSE: The County admits that the there is no Estate of Gloria D. Browning filed
in the Fourth Judicial District Ada County Court, and therefore, Phillip J. Browning is not the
personal representative.

REQUEST FOR ADMISSION NO. 40: Admit that Phillip J. Browning is not the
''applicant" as defined in § 31-3502(4) (2000).

RESPONSE: This Request is admitted.
REQUEST FOR ADMISSION NO. 41:

Admit that the board made a "final

determination" requiring reimbursement as referenced in LC.§ 31-3510A et. Seq.

RESPONSE: Objection in that this Request seeks information that is confidential to the
decedent, Gloria Browning, and not disclosable except with a signed release from Gloria
Browning or her named, personal representative. The County denies this Request.

REQUEST FOR ADMISSION NO. 42: Admit that the board made a Findings of Fact._
RESPONSE: The County admits this Request.
REQUEST FOR ADMISSION NO. 43: Admit that the board made a Conclusion of
Law.

RESPONSE: The County admits this Request.
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REQUEST FOR ADMISSION NO. 44:

Admit that the board made an Order of

Reimbursement.

RESPONSE: Objection in that this Request seeks information that is confidential to the
decedent, Gloria Browning, and not disclosable except with a signed release from Gloria
Browning or her named, personal representative. The County denies this Request.

DATED this 18th day of June, 2019.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Claire S. Tardiff
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE
th
I HEREBY CERTIFY that on this 18 day of June, 2019, I served a true and correct copy
of the foregoing ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF
INTERROGATORIES, SECOND REQUEST FOR PRODUCTION, AND SECOND
REQUEST FOR ADMISSIONS to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 208
Boise, ID 83705

_ _ Hand Delivery
U.S. Mail
Certified Mail
~ E-serve: seth.divinev ~i)litsterfrost.com

ANSWERS AND RESPONSES TO DEFENDANT'S SECOND SET OF INTERROGATORIES,
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GENERAL INFORMATION
This application is to be used by County Medical Assistance applicants.

I
·

COMPLETING THE APPLICATION
Complete all pages of this application as completely and accurately as possible. If you have trouble
answering questions, getting information or records, or if you need an interpreter, ask your County
Assistance Office for help.

INTERVIEW
A face to face interview is required before you receive county medical assistance. In rare cases you may
have a telephone interview. You will be required to provide proof of all infonnation shown on your
application. If you have any questions about this, ask your County Assistance Office.

I

REQUIRED PROOF

To establish eligibility for county medical assistance, you must provide the following to the County
Assistance Office:
Proof of identity, like photo identification card or driver's license or immigration cards.
I.
Proof of application or award letters for Social Security, SSI, Medicaid, Medicare, Worker's
2.
Compensation or Crime Victims showing current benefit amount.
Proof of application for other forms of public assistance including:
3.
TAFI
Rental/energy assistance
Food stamps
AABD
Housing
Proof of all household income from aH sources for the last six (6) months including:
4.
Interest
Settlements
Employer earning statement
Wage stubs
S6cial Security

5.
6.

7.

8.
9.

Veteran Benefits

Unemployment

SSI

Pension
Alimony
Child Support
RentaVescrow
A complete copy of the most recent federal and state income tax returns with schedules and W-2's.
If self employed, the year-to-date bookkeeping records including sales and expense records.
The last six (6) months of bank statements including checking, savings, escrow and credit wiion
accounts.
Proof of value and balances owed for all real property.
Proof of value and balances owed for all personal property including:
Household goods including: art, jewelry, coins, guns, collections, electronic equipment, musical
instruments, tools of the trade, etc.

Other vehicles
Motor vehicles
Recreational vehicles Snowmobiles
Timber
Trusts
10.

11.

12.

Stocks
Annuities

Trailers

Livestock
Bonds
Inheritance

Motorcycles
Campers
Fann Equipment
Mining Claims
401K,s
IRA's
Certificates of Deposit

Proof of the monthly expenses:
Space rent
Current month rent Land/house payment
Medical expenses
Child care
Child support
Other monthly expenses including balances owed
All insurance
Proof of health insurance and life insurance.
Proof of veteran's status, i.e. military discharge papers (D0214)

Utility bills
Alimony

RFP32

Provide all medical bills for which county assistance is requested immediately upon receipt.
February 10, 2000
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GENERAL INFORMATION
COUNTY APPLICANT INFORMATION, RIGHTS AND RESPONSBILITIES

I

NONDISCRIMINATION

APPLICANT RESPONSIBILITIES

You Must:
•

•

Complete every question, sign the application and
file it with the county clerk.

Follow time frames:
•

File 10 days prior to receipt of non•

emergency services.
File within 30 days following the first day
of emergency services or emergency
admission.
File within 180 days of the provision of
•
necessary medical services when an
application or claim for Social Security,
Medicaid, Medicare, third party insurance,
crime victims and/or worker's
compensation has been timely filed within
90 days following the first day of
necessary medical services or date of
admission.
File with the correct county within 30 days
•
from the date a county detennines it is not
the obligated county.
Cooperate with the county in investigating your
application by providing documentation and
submitting to an interview.
Notify the county when you receive resources after
filing an application.
Reimburse the county if assistance is provided and
the counly detennines your ability 10 do so.
•

•

•

•

If you believe the county has practiced
discrimination because of rac:e, color. age, sex, handicap.
national origin:t religious creed or political belief, you can
file a complaint.
County comp!aints should be addressed to the
County Commissioners through the regular appeal process
in the county where the determination was made.

I

VIOLATIONS AND PENALTIES

If You:

•

•

•

•

•

LIENS AND ESTATE RECOVERY
AND REIMBURSEMENT
When applying for county assistance, an au1omatic
lien attaches to your real and personal property, all insurance
benefits, and any additional resources to which it may
legally attach pursuant to l.C. 31-3504 (4).
State law allows a county to n:cover funds paid on
your behalf from your estate after your death or the death of
your spouse~ whichever is later.
Receipt of assistance. pursuant to I.C. 31-3Sl0A,
shall obligate an applicant 10 reimburse the county from
which assistance is received.

NOTICE OF DETERMINATION
AND APPEAL RIGHTS

•

•
•

•
•

PROPERTY TRANSFER
An applicant can be denied county assistance if the
applicant has divested himself/herself of resources within
one year of filing a county applica1ion (31 ·3S 11 (3))

Fail to cooperate with the county. make a material
misstatement or omission. you will be ineligible for
non-emergency services for 2 years.
Give false or misleading infonnalion to a hospital,
county or its agent, or to any person in order to
receive county assistancet or fail to disclose
resources or benefits available to you as payment or
reimbursement, you will be guilty of a
misdemeanor and punishable under the law.
Do not provide required materi~I information or
divest yourself of resources within l year prior 10
filing an application in order to become eligible for
county assistance, your application will be denied.
Are sanctioned by federal or state authorities and
lose medical benefits, you will be ineligjble for
county assistance for 1he period of the sanction.
Do not file your application in the manner
described or within the time limits established, the
Board of County Commissioners shall not hear or
approve your application.

The Board of County Commissioners written
determination wilt be mailed to you.
You may appeal an adverse detennination by filing
a written notice of appeal with the Board within 28
days of the date of detennination.
You may seek judicial review of the Board's tinal
determination denying your application.
You may petition the Board to reduce an order of
reimbursement.
You may seek judicial review of a reimbursement
order that you feel is excessive.

February I 0, 2000
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COUNTY USE ONLY:
· Date Application Received: _ _ _ __

---- ----

Lien Instrument# !
Filing Date: _ _ _ _ _ _ _ __
UCC Filing Date: _ _ _ _ _ _ __

_ _ __

UNIFO RM COUNTY MEDIC AL ASSISTANCE APPLI CATIO N
·(For informatio nal purposes only) Type of application:
Emergency 30 day~-- ; Non-emergency IO-day prior _ __
. 180 Day Delayed (Justification must be attac/1ed)

Additional Request:

__

_,

COUNTY ASSISTANCE REQUES T
Patient Name:
If Third Party Applicant, Contact Person:

I If minor, Parent/Guardian Name:

l Phone:
Name of Facility:
Please list medical condition(s) and procedure(s) for which you are requesting assistance:
..

ct!he appropriate columns, provide complete infonnation for EACH medical provider that you are
uesting the county to pay. (Attach additional pages if needed) Only providers listed below will be
nsidered for payment.
PROVIDER
(Name & Address)
I

DA TES OF SERVICE

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

From:

To:

TYPE OF SERVICE

AMOUNT

I

I

I

?
February

lo. 2000
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PERSONAL INFORMATI

Please circle appropriate response)

( )TIENT/APPLICANT .
Middle Initial
. rst Name

Date of Birth

Last Name

Social Security#

I

1

Other Names Used:
Physical Address

City

State

County

Zip Code

Mailing Address (if different)

City

State

County

Zip Code

Number
(circle one):
Status
Marital
U.S. Citizen: YES/ NO
Name of Sponsor:
Are you registered to Vote:
Home Phone

I

SPOUSE/SIGNIFICANT OTHER
Middle Initial
First Name
Other Names Used:
· Physical Address

V.A. ID#:
: Are you licensed to Drive:
lfYES, what state?
I

YES/ NO
If YES, what state/county?

I

Message Number:
Widowed
Separated
Divorced
Veteran:
YES/ NO Type of Discharge:

!

Married

Single

. City

Last Name

Social Security #

Date of Birth

County

State

YES/ NO

Zip Code

Message Number:
~ ome Phone Number
YES/ NO Type of Discharge:
Veteran:
l.S. Citizen: YES/ NO
ID#:
V.A.
Name of Sponsor:
Are you licensed to Drive: YES / NO
Are you registered to Vote: YES/ NO
If YES, what state?
If YES, what state/county?
List the name, address, and phone number of a person outside your household who is aware of your
circumstances:
Relationship:
Name:
Phone Number:
Address:
I

HOUSEHOLD
Complete the following information for all persons residing in your home. (Attacl, additional pages if needed)
Social Security #
Marital
Date of Birth Sex
Relationship to
Name
or Alien#
Status
Patient/Applicant Mo/Day/Yr

SELF
I

J

I

,--

I

February I0, 2000
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HEALTH INSURANCE/O

_R ASSISTANCE

I. Is anyone in your household covered by Health Insurance, Medicaid and/or Medicare? ... .
n. Did you or anyone in your household have health insurance in the last 6 months? ......... .
. Did you or anyone in your household have health insurance in the last 60 days? ........... .
4. Did anyone in your household have a job in the last 90 days but is now unemployed? ....... .
5. If no longer employed, were COBRA Benefits available? .................................. ..... .
Date employment ended _ _ _ _ _ _ _ Have you received COBRA fonns? ..... .
6. Do you or anyone in your household have insurance available through school? ............ .
7. Has a court ordered anyone to pay medical expenses or provide health insurance for anyone
in your househoJd? .................................. .................................. ................ .

YES I
YES/
YES/
YES/
YES/
YES/
YES/

NO
NO
NO
NO
NO
NO

NO

YES/ NO

If you answered YES to any of the questions listed above, complete the table below.
Eligible Person(s)

Subscriber

Policy Number

Insurance Company

Name
I

YES I NO
8. Are you or anyone in your household an emolled member of a Native American Tribe?
Name ofTribe: _ __ _ _ _ _ _ __
If YES, who? _ _ _ __ _ __ _ _
YES/ NO
9. Have you or anyone in your household ever been disqualified from an assistance program?
If YES~ list names of persons disqualified, program, and date.

0. Do you or anyone in your household have actions pending from which money may be received such as
YES / NO
.. . . . . . . . . . . . . . . . . . . . .
lawsuits, inheritance, accident claim, insurance settlement, etc.?
11. Have you or anyone in your household ever been approved for county assistance in Idaho? YES / NO
If YES, which county and when? _ __ _ __ _ _ _ _ _ _ __ _ __ _ _ __
12. Have you or anyone in your household applied for Medicaid, SSI, or Crime Victims in the past year?
IfYES, name of program, date filed _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
YES / NO

RESIDENCY
J, - - - -- ~ ~ - (patient/applicant) hereby state for the purpose of applying for Medical Indigency
Assistance from _ _ _ _ _ _ _ _ County, Idaho that during last the five years I have lived at the
following places of residence: (Attach additional pages if needed)
Landlord
Dates of Residence
Physical Address
Name:
From:
l. Street:
Phone#:
To:
County:
State:
City:
Name:
From:
2. Street:
Phone#:
To:
County:
State:
City:
Name:
From:
3. Street:
Phone#:
To:
City:
County:
State:
Name:
From:
( )" S~eet:
Phone#:
To:
County:
State:
City:
Name:
From:
5. Street:
Phone#:
To:
County:
State:
City:
I

3

February l 0, 2000
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INCOME
EARNED INCOME
c:1mployment (nfonnation
r-lATIENT/APPLICANT
Current Employer

SPOUSE

Phone

Phone

Current Employer

I

City

Address

State

State

City

Address

Zip

Zip

I

Hours/Week

1

Hourly Rate

Hours/Week

Monthly Gross

Hourly Rate

Monthly Gross

11

Previous Employer:
Address
Hours/Week

I

City

Hourly Rate

State

Previous Employer:

Address

Zip

Monthly Gross

Hours/Week

City

State

Hourly Rate

Zip

Monthly Gross

I

I

UNEARNED INCOME
Are you or anyone in your household receiving income from any of the following sources? Please circle your

response.
Social Security
- SI

,.hild Support/
Alimony
Interest/
Dividends
Rental/Escrow

YES/ NO

Workers Compensation
Veteran's Benefits
Tribal Assistance/
Commodities

YES/ NO

Insurance Settlements
State Cash Assistance

YES/ NO
YES/ NO

Inheritance/I'rust
Payments

YES/ NO
Payments
Income Tax Refunds/Earned Income Credit

YES/ NO Unemployment
YES/ NO Retirement

YES I NO

YES/
YES/
YES/
YES/
YES/
Food Stamp Benefits YES/
YES/
YES/ NO Other

Gifts/Loans
YES/ NO Contributions
YES/ NO Church
YES/ NO Energy Assistance

NO
NO
NO
NO
NO
NO
NO

YES/ NO

If you circled YES to any of the above, please complete the information below.
Amount Received
Penon Receiving Income
Source of Unearned Income

I

0
February I 0, 2000
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RESOURCES

FINANCIAL ASSETS
Complete the following infonnation regarding any items that you or your spouse have or on which your name
pears.
Account
Amount/Value
Circle One Names on Account Bank Name/
escription
Number
Location
YES/ NO
Cash
NO
YES/
Acct.
Checking
YES/ NO
Other Checking
YES/ NO
Line of Credit
YES/ NO I
Savings Acct.
YES/ NO
Certificates of
Deposit
YES/ NO
Stocks/Bonds
YES/ NO r
I Mutual Funds
YES/ NO
I Trusts/Annuities
1

1

I

I

Retirement

(IRA, 40IK~ etc.)
Credit Cards
Other

YES/ NO
I

YES/ NO
YES/ NO

REAL/PERSONAL PROPERTY
Circle One
d eal/Personal

Description

roperty

_).ome Residence
Manufactured Home:

Market
Value

Amount
Owed

Equity

YES/ NO
YES/ NO

Year/Make/Model

I

Land
Rental Property
Vehicle:

YES/
YES/
YES/
YES/
YES/
YES/
YES I
YES/
YES/

NO
NO
NO
NO
NO
NO
NO
NO
NO

•
Is It Licensed:
Used for Business:
Other Vehicle:
Is It Licensed:
,' Used for Business:
Recreational Vehicle/
Trailer/Camper/Other
YES/ NO
Livestock
YES/ NO
Tools of Trade
YES/ NO
Mining Claims
YES/ NO
Bwial Plots
, Other
YES/ NO
Have you or your spouse sold, traded, given away, or put into a trust, money or any resources within the last
year? YES I NO If YES, complete the information below. (Attac/1 additio11al pages if needed)
Amount Received
When Sold
n escription
1

I

T

I

5

February IO~ 2000
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CURRENT MONTHLY HO
· Description
Rent/Mortgage

HOLD EXPENSES
Balance Due

Past Due

Monthly Amount

..

I

County Use Only
I

Subsidized: YES/ NO

Space Rent
To:
Food
Non Food
Utilities: Heat
Source
Electricity

I

Water:
Sewerllrash:
Telephone (Base Rate)
Other
Insurance: Heal th/Accident
Home

Life
Auto
Transportation - Car Payment:

To:

Fuel
Maintenance
Alternate (i.e. bus, taxi)

,,,.

:.

}

Previous Medical:
Doctors
I

Hospitals

I

Medications
Other
Taxes:

I

I

Payroll
Property

Education Expenses
. Child Care: Subsidized YES I NO
Dues and Tithing
Court Ordered: Child Support
Garnishment
Fines

I

I

. Contract/Credit Card Payments
Other:
I

Total Expenses

c'f

UNTY USE ONLY
Total Monthly Income

Total Allowable Monthly Expenses

Balance Available

February 10, 2000

6
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LEASE OF INFORMATION
I/we, _ __ _ _ _ _ _ _ __. will fully cooperate with and will supply all information requested to the representative of
_ __ _ __ _ _ _ County in order that my/our application can be acted upon within a reasonable time.
we also request my/our relatives, banker(s), credit union(s), physician(s), hospital(s), creditor(s), and any other persons or
rganizations including the State Department of Health and Welfare, Social Security Administration. public health districts,
Veterans Administration, Crime Victims Compensation Program, utility companies or departments, Jaw enforcement agencies.
courts, Idaho Department of Labor, or ernployer(s). having any infonnation concerning me/us or my/our circumstances to provide
the information to such representative of_________ County, inasmuch as it is pertinent to this application.

O

I/we hereby authorize _ _ _ _ _ _ _ _ _County and its representatives to release pertinent information regarding this
application, the contents thereof and action taken thereon to all parties of interest as provided by Chapter 3S, Title 31. Idaho Code.
I/we acknowledge that my/our medical indigency application waives any confidentiality granted by state law to the extent necessary
to carry out the intent of Idaho Code 31-3504 regarding such applications. I/we hereby authorize a copy of this agreement to be
used when necessary and give it foll force as the original.
Either gloria didn't sign this or the "intent" of 31-3504 doesn't include collection or foreclosure of a lien.
I/we understand that I/we may revoke this consent at any time except to the extent that action has been taken in reliance on it, and
that unless consent LS sooner revoked, this release is valid as long as it is pertinent to this application.
llwe understand that the county may place a lien on my/our property and that I/we will be required to reimburse the county for any
expense which J/we have requested or has been requested on my/our behalf.
ll•~e hereby certify "nder pe11alty ofperj11ry 1l101 tl,e i1,formatio11 C011tained 111 tl1ls appUcatlonfor county medical asslsta11ce Is
true and corrttt lo tl,e best of my/our k11owledge.

DATED this __ day of _ _ _ _ _ • 200_.

Signature of Spouse

Signature of Applicant

MEDICAL RELEASE OF INFORMATION/RECORDS
I/we, _ _ __ _ _ _ _ __ _ __, authoriz.e release of medical records to - - - - - - ~ -County inasmuch as it is

pertinent to the investigation and eligibility determination of medical indigency pursuant to Chapter 35, Title 31 Idaho Code.
I/we acknowledge that some information penaining to treatment I/we have received for which 1 am/we are seeking payment from
may include material chat is protected under the Federal Law. Specific authorization is given to release information concerning a

federal-assisted drug or alcohol abuse program. drug-alcohol abuse information, mental health information, HIV infonnation, or
any other information that may be protected by law. I/we understand that I am/we are waiving the confidentiality of such records
for the limited purpose of this application for medical indigency and any supplements or amendments thereto. Federally protected
records obtained as authorjzed by this release will be maintained in accordance with federal confidentiality regulations (Title
42CFR) which prohibits disclosure.
This authorization conforms with the regulations promulgated under Section 333 of the Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment and Rehabilitation Act of 1970~ and Section 408 of the Drug Abuse Offense and Treatment Act
of 1972.
DATED this_ day of _ _ _ _ _ • 200_.

Signature of Patient or Parent, if Minor
STATE OF IDAHO

)

):ss.
County of _ _ _ _ _ _~ - - - - - -

_ ersonally appeared before me _ _ _ _ _ _ _ _ _,
whose name(s) is/are subscribed to this instrument and
person(s)
the
be
to
evidence
satisfactory
of
basis
the
on
me
to
and proved
acknowledged to me that he/she/they executed the same.

On this __ day of _ _ _ __ _ 200_,

ubscribed and sworn before me:
(SEAL)

Notary Public for the State of Idaho
Residing at:
My Commission expires:

February 10,. 2000
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7

ICAL RELEASE OF INFORMATION
PROTECTED ASSISTANCE PROGRAMS
FEDERALLY
FOR
I/we, - -- - - - - ~ - - - - - - - -(name of patient). hereby authorize _ _ _ _ __ _ _ _( program
· ·. king the disclosure) to disclose medical infonnation/medical records to _ __ _ _ _~_ _ __ County or it's
esentatives inasmuch as it may be pertinent to the investigation and /ordetennination ofmy eligibility for county medical
~
assistance pursuant to medical jndigency statutes Chapter 35, Title 31.
I/we acknowledge that some infonnation pertajning to treatment I/we have received for which I am/we are seeking payment from
_ _ _ _ _ _ _ _ County pursuant to medical indigency statutes, may include ma1erial that is protected under the Federal
Law. Specific authorization is gjven to release information concerning a federal-assisted drug or alcohol abuse program, drug•
alcohol abuse infonnatjon, mental health information. HIV information, or any other inronnation that may be protected by law.
(!we understand that I am/we are waiving the confidentiality of such CC(:Ords for the limited purpose of this application for medical
indigency and any supplements or amendments thereto. Federally protected records obtained as authorized by this release will be
maintained in accordance with federal confidentiality regulations (Title 42CFR) which prohibits disclosure.
I/we understand that I/we may revoke this consent at any time except to the extent that action has been taken in reliance on itJ and
that unless consent is previously revoked, this release is valid as long as it is pertinent to this application.
This authorization conforms with the regulations promulgated under Section 333 of the Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment and RchabiliWion Act of 1970, and Section 408 of the Drug Abuse Offense and Treatment Act
of 1972.

DATED this __ day of _ _ _ _ _ .200_.
Signature of Patient or Parent, if Minor
ST ATE OF IDAHO

)

):ss.
County of _ _ _ _ _ __ __ ___,
On this __ day of _ _ __ _ _ 200_, _ _ _ ________ersonatly appeared before me _ _ _ _ _ _ _ __,
d proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to this instrument and
knowledged to me that he/she/they executed the same.
Subscribed and sworn before me:
Notary Public for the State of Idaho
(SEAL)

Residing at: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

My Commission Expires On: _ __ _ _ _ _ _ _ __ _ __ _

g

February J0~ 2000
ADA COUNTY 000037
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NOTICE OF LIEN AND APPLICATION
FOR FINANCIAL ASSISTANCE

Pursuant to Idaho Code 31-3501 et seq. the Board of County Commissioners of
Ada County hereby claim a statutory lien on behalf of Ada County and/or the
Catastrophic Health Care Cost Program in an unliquidated amount against all real
. Said lien arises from an application for financial
and/or personal property of
, which lien shall have a priority date as of the date the
assistance filed on
or (his/her) minor dependent
necessary medical services were provided to
pursuant to Chapter 35, Title 31, Idaho Code.
1

BOARD OF ADA COUNTY COMMISSIONERS

Chair
STATE OF IDAHO )
) S.S
)
County of Ada

, before me the undersigned, a Notary
20
day of
On this
Public in and for said State, the Chair of the Board of Ada County Commissioners
known or identified to me to be the person whose name is subscribed to the within
instrument personally appeared to me and acknowledged to me that he/she executed
the same on behalf of the Board.
I

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

s
E

A
L

Notary Public for the State of Idaho
My Commission Expires: _

RFP 33
ADA COUNTY 000038
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Electronically Filed
7/8/2019 11 :51 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Email: seth. diviney@litsterfro st. com
Phone: (208) 489-6400
Fax:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff,

REPLY MEMORANDUM IN
SUPPORT OF DEFENDANT'S
MOTION FOR JUDGMENT ON THE
PLEADINGS

vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

COMES NOW the Defendant, Phillip Browning, by and through his attorney of record,
Seth H. Diviney, and hereby submits to this Court this Reply Memorandum in Support of
Defendant's Motion for Judgment on the Pleadings.

INTRODUCTION
Ada County has failed to respond substantively to Defendant Phillip Browning's Motion
for Judgment on the Pleadings. If this Court finds that no matters outside the pleadings are
presented to the Court in this Motion for Judgment on the Pleadings, this Court must dismiss this

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 1

Page 253

case as Plaintiff has not met its burden to show why this case must not be dismissed. "This Court
simply is not free to decide issues not raised in the moving party's motion for summary
judgment." Harwood v. Talbert, 136 Idaho 672, 678, 39 P.3d 612 (2001) (citing Thomson v.
Idaho Ins. Agency, Inc., 126 Idaho 527, 530, 887 P.2d 1034, 1037 (1994).

FACTUAL BACKGROUND
Defendant Browning relies exclusively on facts from the amended pleadings to argue his
Motion for Judgement on the Pleadings. These facts are summarized as follows:
1. Phillip Browning is the current title holder of the subject property
and he acquired the property through quit claim on April 12, 2012.
See See Pl. 's Amended Complaint ,-r VI.
2. Ada County states that this is a "statutory lien." Id. at ,-r VII.
3. On or about September 6, 2000, Gloria D. Browning and Marvin
L. Browning, husband and wife, filed a Uniform County Medical
Assistance Application requesting Ada County provide financial
assistance for necessary medical treatment provided to Gloria D.
Browning beginning on August 31, 2000. Id. at ,-r IX.
4. The lien was placed on the property on September 26, 2000. Id. at
Exh. A.
5. Marvin died November 25, 2004. Id. at ,-r XIV.
6. Gloria died September 3, 2006. Id. at ,-r XV.
7. No probate was ever filed for Marvin or Gloria Browning for
either Marvin or Gloria Browning. Id. at ,-r XIV and Id. at ,-r XV.
8. Medical services commenced (August 31, 2000). Id. at ,-r IX.
9. Ada County somehow asserts that Phillip Browning should be
subject to this alleged contract. Id. at Prayer (b).
10. The agreement which the county seeks to enforce in this action
was signed by either Gloria Browning, Marvin Browning, or a
third party on their behalf of behalf of their medical providers. Id.
at,-rx
11. The only action Plaintiff ascribes to Defendant Browning is that he
received the property without closing through a title company. Id.
at 1XIX
II
II
II
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LEGAL STANDARD
Defendant's Motion for Judgment on the Pleadings is governed by Idaho Rule of Civil
Procedure 12(c), which provides, "[a]fter the pleadings are closed but within such time as not to
delay the trial, any party may move for judgment on the pleadings."
The standard of review applicable to a summary judgment also applies to a judgment on
the pleadings. I.R.C.P. 12(c); see also Bowles v. Pro Indiviso, Inc., 132 Idaho 371, 374 (1999). A
judgment on the pleadings is properly granted when, taking all allegations in the pleadings as
true, the moving party is entitled to judgment as a matter of law. Sterling v. Bloom, 111 Idaho
211, 212 (1986). "If the evidence reveals no disputed issue of material fact, then only a question
oflaw remains, over which this Court exercises free review." Lapham v. Stewart, 137 Idaho 582,
(2002). Once the moving party makes his case, the burden shifts to the non-moving party. Id.
Idaho Rules of Civil Procedure 12(c) governs motions for judgment on the pleadings. By
its terms, Rule 12(c) treats such motions similarly to motions for summary judgment. Thus, this
Court may grant dismissal on the pleadings for failure to state a claim under I.R.C.P. 12(b)(6). In
Trimble v. Engelking, both parties agreed that the named defendant, was deceased. Id. No issue

of fact exists on this point. Id. In that case, the effect of a decedent being named as defendant, is
a question of law and, therefore, it was proper for the district court to dismiss the case. However,
the lower court applied the incorrect law, and the matter was remanded for correct. See Trimble
v. Engelking, 130 Idaho 300 (1997).

In Storm v. Spaulding, 137 Idaho 145, the State's motion was initially presented under
I.R.C.P. 12(b)(6) as a motion for judgment on the pleadings, however the magistrate considered
evidence and information extraneous to the pleadings in resolving the motion. Therefore, the
motion was properly treated as one for summary judgment and is reviewed under the summary
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judgment standards expressed in I.R.C.P. 56(c). Storm v. Spaulding, 137 Idaho 145, 147 (Ct.
App. 2002).

ARGUMENT AND ANALYSIS
A. STATUTE OF LIMITATIONS
Ada County argues that Phillip Browning's Motion for Judgment on the Pleadings should
be treated as one for summary judgment under Idaho Rules of Civil Procedure 56 for two
reasons. First, that Defendant Browning presents new arguments that Ada County's claims are
barred by the statute of limitations. Second, that the failure to state a claim was never asserted in
either of Defendant Browning's Answers. There is no reasonable basis in fact or law for Ada
County's arguments.
1. This Court may properly apply Idaho statutes and Idaho Supreme Court decisions

to adjudicate this motion.
The only facts which a court may properly consider on a motion to dismiss for failure to
state a claim are those appearing in the complaint, supplemented by such facts as the court
may properly judicially notice. Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 150, 153 (Ct.
App. 1990). This Court may take judicial notice of whatever is established by law as "facts"
inside the pleadings. §9-101(2).
Matters outside the pleadings, including affidavits filed by a party, may not be
considered, when it granted a motion to dismiss. Hellickson, 118 Idaho 276. Similarly, the court
may not take judicial notice of the proceedings in parallel cases or other motions in the same
case. Id. at 275. The only facts which a court may properly consider on a motion to dismiss for
failure to state a claim are those appearing in the complaint, supplemented by such facts as the
court may properly judicially notice. Id. at 276. However, a trial court, in considering a Rule
12(b)( 6) motion to dismiss, has no right to hear evidence; and since judicial notice is merely a
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substitute for the conventional method of taking evidence to establish facts, the court has no right
to take judicial notice of anything, with the possible exception offacts of common
knowledge which controvert averments of the complaint. Id.

This Court may properly apply these facts from the Amended Complaint and the defenses
stated in the Answer to the Amended Complaint. This Court may also take judicial notice of the
laws and Idaho Supreme Court decisions that apply to these facts.

2. Phillip Browning raised the affirmative defense of State of Limitations in his
Answer to the Amended Complaint.

A defendant is not required to plead [a specific] statute defense with a high degree of
particularity. Hodge for & on behalf of Welch v. Waggoner, 164 Idaho 89, 96 (2018), reh'g
denied (Oct. 1, 2018). Idaho Rule of Civil Procedure 12(b) mandates that "[e]very defense, in
law or fact, to a claim for relief in any pleading ... must be asserted in the responsive pleading if
one is required." "When a defense is so asserted, it must be 'in short and plain terms' and
affirmative defenses must be 'affirmatively state[d.]' 8(b)(l)(A), 8(c)." Id. Pleadings must be
"[ c]oncise and [d]irect[,]" and allegations likewise "must be simple, concise, and direct. No
technical form is required." I.R.C.P. 8 d)(l); accord id. 8(e) ("Pleadings must be construed so as
to do justice."). These rules comport with Idaho's notice-pleading requirement, which inquires
whether a pleading suffices to put the adverse party "on notice of the claims brought against it."
Brown v. City of Pocatello, 148 Idaho 802, 807, (2010) (quoting Gibson v. Ada Cnty. Sheriff's
Dep 't, 139 Idaho 5, 9, (2003)). "Notice pleading does not mandate that a pleading particularly

'identify the statutory basis for relief; rather, it mandates that the pleading provide 'some
indication' of the basis for relief" Waggoner at 96.
II
II
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Ada County alleged in its Response Brief to this motion that "the only asserted defense
regarding the statute oflimitation in Defendant's Answers reads as follows:
Defendant alleges that Plaintiffs claims for damages should be
barred and Plaintiff should not be allowed to recover pursuant to
Idaho Code §31-3504(4)."
See Def's Answer to Am. Complaint. In actuality, Phillip Browning's answer was
stated as follows:
SECOND DEFENSE - STATUTE OF LIMITATIONS
Defendant alleges that Plaintiffs claims for damages should be
barred and Plaintiff should not be allowed to recover pursuant to
Idaho Code §31-3504(4).

Id.
Regardless of what Ada County stated in their response memorandum, Phillip Browning
did indeed plead an affirmative defense of "Statute of Limitations." The Idaho code section that
Browning cited was Idaho Code §31-3504(4), which is the code section Ada County cited to
assert its statutory lien. See Pit's Am. Complaint ,r VII. Phillip Browning was not required to
plead the specific Idaho Code Statute that applied to the statutory lien found in Idaho Code §313504(4) nor was he required to plead this defense with any higher degree of particularity than he
did. He asserted his affirmative defense to this action based on the statute of limitations "in short
and plain terms" and was "simple, concise, and direct."
Phillip Browning's Answer to Ada County's Amended Complaint comported with
Idaho's notice-pleading requirement and sufficed to put Ada County "on notice of the claims
brought against it." Even though Phillip Browning's pleading did not particularly "identify the
statutory basis for relief' it provided "some indication" of the basis for relief." So as to do
justice, the Court must construe Browning's Answer to the Amended Complaint as to include the
affirmative defense to the statute of limitations.

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 6

Page 258

3. Even if Phillip Browning failed to raise the affirmative defense of statute of
limitations in his answer Ada County was put on notice of this defense when
Browning raised it in his Motion for Judgment on the Pleadings.
Idaho Rule of Civil Procedure 8(c) provides that "[i]n pleading to a preceding pleading, a
party shall set forth affirmatively" a statute of limitations defense. This Court has interpreted
IRCP 8(c) as requiring affirmative defenses to be plead, but without identifying the
consequences for failing to do so. Fuhriman v. State, Dep't of Transp., 143 Idaho 800, 803-04
(2007). In Fuhriman, the Court held that the State's failure to raise the affirmative defense of
statutory employer immunity, until filing its memorandum in support of its motion for summary
judgment, was not fatal to that defense. Id. at 804. The Court determined that because the State's
memorandum alerted the appellants to the affirmative defense, and the appellants responded to
this argument in reply briefing, as well as in oral argument before the district court, the defense
had not been waived for failing to plead it in the initial answer. Id. See also Bluestone v.
Mathewson, 103 Idaho 453,455 (1982) (finding no waiver of a statute of frauds defense where it

was raised "for the first time in the summary judgment motion even though the reply to the
counterclaim has been filed."). "Therefore, pursuant to Fuhriman, a party does not waive an
affirmative defense for failing to raise it in the initial answer, so long as it is raised before trial
and the opposing party has time to respond in briefing and oral argument." Patterson v. State,
Dep't of Health & Welfare, 151 Idaho 310,316 (2011).

Like the State in Fuhriman, Phillip Browning filed a motion and memorandum in support
of its motion challenging the statute of limitation. Unlike, the State in Fuhriman, this was not the
first time Phillip Browning raised the statute of limitations affirmative defense. But if this
Motion for Judgment on the Pleadings were the first time Phillip Browning raised his statute of
limitations affirmative defense, Ada County responded to this defense in its opposition
memorandum to Browning's Motion for Judgment on the pleadings. Consequently, Phillip
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Browning did not waive its statute of limitations defense regarding Ada County's indigency lien
claim.
Ada County argues that applying the correct statutes (Idaho Code§§ 5-218(1) and 5214A) to a stated affirmative defense should be considered "arguments outside the pleadings."
However, based on the Idaho Supreme Court, this Court is allowed to take judicial notice of
these statutes and are clearly not an argument outside of the pleadings.
B. FAILURE TO STATE A CLAIM.

As a reminder, Ada County has asked this court to grant a personal judgment against
Phillip Browning for a debt that he took no part in creating.
Phillip Browning was not required to state an_affirmative defense that the Complaint
failed to state a claim upon which relief can be granted in his Answer to the Amended
Complaint. Further, even ifhe was required to state that Ada County had failed to make its
claim, Phillip Browning did state two defenses that Ada County had failed to state their claim.
Finally, even if these two notices were deficient to put Ada County on notice that Phillip
Browning was asserting these defenses, Ada County was put on notice when Phillip Browning
filed his Motion for Judgment on the Pleadings, to which Ada County responded and therefore
had proper notice.
1. Failure to state a claim upon which relief may be granted is not an affirmative

defense.

The Idaho Rules of Civil Procedure provide that "Every defense, in law or fact, to a claim
for relief in any pleading ... must be asserted in the responsive pleading if one is required.
I.R.C.P. 12(b)(6). I.R.C.P. 12(b)(6). Rule 8 list the affirmative defenses that a party must
affirmatively state in their responsive pleading. These include: accord and satisfaction;
arbitration and award; assumption of risk; contributory or comparative responsibility; duress;
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estoppel; failure of consideration; fraud; illegality; injury by fellow servant; laches; license;
payment; release; res judicata; statute of frauds; statute of limitations; waiver; and discharge in
bankruptcy. Id. at 8( c).
Ada County stated in that "[t]he affirmative defense that the Complaint fails to state a
claim was never asserted in either of the Defendant's Answers." However, failure to state a claim
upon which relief can be granted is not listed as an affirmative defense which "must be asserted."
The rules do provide for a manner in which to raise a motion for failure to state a claim
upon which relief can be granted. "But a party may assert the following defenses by motion: [ ... ]
(6) failure to state a claim upon which relief can be granted." IRCP 12(b)( 6). Furthermore, the
rules also provide that a Motion for Judgment on the Pleadings may be filed "[a] fter the
pleadings are closed, but early enough not to delay trial, a party may move for judgment on the
pleadings." Id. at 12(c). If, on a motion under Rule 12(b)(6) or 12(c), matters outside the
pleadings are presented to and not excluded by the court, the motion must be treated as one for
summary judgment under Rule 56. Id. at 12(d). All parties must be given a reasonable
opportunity to present all the material that is pertinent to the motion. Id. "A party waives any
defense listed in subsection (b)(2), (4) and (5) by failing to assert it by motion before filing a
responsive pleading[ ... ]."IRCP 12(h)(l). However, failure to state a claim upon which relief can
be granted ... may be raised (A) in any pleading allowed or ordered under Rule 7(a) (answer to
the amended complaint); (B) by a motion under Rule 12(c); or (C) at trial. Id. at 12(h)(2). In
other words, the Idaho Rules of Civil Procedure contemplate defendant raising the defense that
the plaintiff failed to state a claim upon which relief can be granted in a Rule 12(c) Motion for
Judgment on the Pleadings after having filed an answer to the complaint.
Here, Phillip Browning has properly raised a motion for judgment on the pleadings for
failure to state a claim upon which relief may be granted. He has not presented any matters
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outside the pleadings. Ada County's assertion that Phillip Browning may not bring a motion for
judgment on the pleadings has no basis in fact or law and Phillip Browning's motion for
judgment on the pleadings should be heard.

2. Browning's non-liability to a personal judgment was raised a defense in his Answer
to the Amended Complaint.

A defendant is not required to plead [a specific] statute defense with a high degree of
particularity. Hodge, 164 Idaho at 96. No technical form is required." I.R.C.P. 8 d)(l). "A
pleading must only suffice[ ... ] to put the adverse party 'on notice of the claims brought against
it."' Brown v. City of Pocatello, 148 Idaho 807.
Phillip Browning affirmatively stated that he did not owe a duty to reimburse Ada County
for a transaction which he took no part in and that he had no personal obligation to Ada County.
The Amended Answer stated:

EIGHTH DEFENSE - DEFENDANT DOES NOT OWE
DUTY TO REIMBURSE THE FINANCIAL ASSISTANCE
OVER A REASONABLE PERIOD OF TIME.

The county commissioners may determine the applicant reimburse
the obligated county and the board for "such reasonable portion of
the financial assistance paid on behalf of the applicant as the
county commissioners may determine that the applicant is able to
pay from resources over a reasonable period of time." Idaho Code
§31-3510A(l) Reimbursement obligations do not extend to
anyone other than the applicant. Even if a non-applicant were
obliged to assume the reimbursement determination in lieu of
deceased applicant(s), making that determination eighteen years
later offends the statute's standard that applicant pay over a
reasonable period of time.
NINTH DEFENSE-PERSONAL OBLIGATION IS NOT
IMPLIED BY LIEN
The Defendant is not personally subject to a judgment for the
principal sum of $10,989.65. This sum represents the Plaintiffs
alleged lien. Even if the lien were valid, the "creation of a lien
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does not of itself imply that any person is bound to perform the act
for which the lien is a security." Idaho Code §45-111.
See Def's Answer to Amended Complaint.
Phillip Browning's pleading sufficed to put Ada County 'on notice of the defenses asserted
against it. He was not required to plead a specific statute defense with a high degree of
particularity, nor was he required to use a technical form. Ada County was on notice of these
defenses and therefore is subject to a motion for judgment on the pleadings.

3. Even if this defense didn't put the Plaintiff on notice, Ada County failed to state a
claim upon which reasonable relief could be granted and this does not need to be
raised in the responsive pleading.
"A party does not waive an affirmative defense for failing to raise it in the initial answer,
so long as it is raised before trial and the opposing party has time to respond in briefing and oral
argument." Patterson, 151 Idaho at 316.
Like the State in Patterson and Fuhriman, Phillip Browning filed a motion and
memorandum in support of its motion asserting the defense that Ada County failed to state a
claim upon which relief can be granted. Ada County responded to this defense in its opposition
memorandum to Browning's Motion for Judgment on the pleadings. Consequently, even if this
Court determines this is the first time Ada County had notice of this defense, Phillip Browning
did not waive this defense regarding his personal liability Ada County's indigency lien claim.

CONCLUSION
Ada County failed to defend this Motion for Judgment on the Pleadings when the burden
shifted to it. This Court simply is not free to decide issues not raised in the moving party's
motion for uudgment on the pleadings].
Phillip Browning asserted the proper defenses. He did not raise matters outside the
pleadings in his Motion for Judgment on the Pleadings. There is no reasonable basis in fact or
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law justifying Ada County to bring this action. Phillip Browning seeks attorney's fees and costs
under Idaho Code§§ 12-117 and 12-120.

DATED this

8th

dayofJuly, 2019.

b

--=--

Seth ·vine'§------7'"
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _ 8th_ _ day of May, 2019, I caused to be served a
true and accurate copy of the foregoing document upon the following attorney(s) by the method
indicated:
Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Rm 3191
Boise, Idaho 83 702

_ _ Hand Delivery
U.S. Mail
Certified Mail
Facsimile
_x_ E-serve: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western A venue, Suite 400
Seattle, Washington 98121

_ _ Hand Delivery
U.S. Mail
Certified Mail
_ _ Facsimile (206) 269-3493
_x_ E-serve: michaelh@w-legal.com

REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR JUDGMENT ON THE PLEADINGS - 13

Page 265

JU 2 6 20 9

I

·ntift

1-

in

a

n

ti

Page 266

th
th

tu

n

it
n

n

f

l.

t
•l

.I

h.
\ l

Trimbl

Page 267

ri

n
n t

UJ

lh

b

r

f

th

h

a

n ·

ri

1-. _

h

urt

Page 268

r
li

n

tr

f

I-

Lu

tn

1).

ith r th

in fli t tth nim

Page 269

nd

. I.

1-

1-

. I th

th

1-

Th

d

n

·t·

tu

ii

t Li

Page 270

r

p1

t

i

l th

m

r

f /. ~mhi

li1

pl

th r

f

u fi hrf1u

t

l 1

Page 271

h

fr m

. id.

7.

Ii

r

•

7

Page 272

•
t

I. ' .

ti

r

J

pr

it

r
m

Page 273

m

r

J

- I .

Page 274

ti

t.

2,la-

m

Page 275

Electronically Filed
9/20/2019 10:44 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Timothy Lamb, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Email: seth.diviney@litsterfrost.com
Phone: (208) 489-6400
Fax:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,

MOTION FOR ATTORNEY'S FEES
AND COSTS

Plaintiff,
vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

COMES NOW Phillip J. Browning, by and through his attorney of record, Seth H.
Diviney, and respectfully moves the Court, pursuant to Idaho Rules of Civil Procedure 54, and
for the reasons stated in Browning's Memorandum, to award Phillip Browning costs and attorney
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fees pursuant to Idaho Code §12-120(3), Idaho Code §12-121, Idaho Code §12-117, and any
other applicable Idaho law.

DATED this 13th day of September, 2019.

s~
Attorney for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _13th_ _ day of September, 2019, I caused to be
served a true and accurate copy of the foregoing document upon the following attorney( s) by the
method indicated:
Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Rm 3191
Boise, Idaho 83 702

_ _ Hand Delivery
U.S. Mail
Certified Mail
Facsimile
_x_ E-serve: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western A venue, Suite 400
Seattle, Washington 98121

_ _ Hand Delivery
U.S. Mail
Certified Mail
_ _ Facsimile (206) 269-3493
_ x _ E-serve: michaelh@w-legal.com
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Electronically Filed
9/20/2019 10:44 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Timothy Lamb, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83 705
Email: seth.diviney@litsterfrost.com
Phone: (208) 489-6400
Fax:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff,

MEMORANDUM FOR ATTORNEY'S
FEES AND COSTS

vs.
PHILLIP J. BROWNING, CONSOLIDATED
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS
FUND SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

Defendant Phillip J. Browning requests an award of costs and attorney's fees pursuant to
Rule 54(d), Idaho Rules of Civil Procedure, and Idaho Code Sections 12-120, 12-121, 12-117,
and any other applicable Idaho law. This prosecution has caused the defendant to have borne an
unfair and unjustified financial burden. As a result of the acts of the Ada County it has been
necessary for the Phillip Browning to hire Seth H. Diviney to defend this action and, therefore,
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the Phillip Browning is entitled to an award of reasonable attorney fees and costs for the defense
of this action as enumerated below.
APPLICABLE STANDARD
A.

Standard Applicable to Browning's Claimed Costs

Idaho Rule of Civil Procedure 54(d)( 1) provides that a prevailing party shall be allowed
certain costs as a matter of right, and may be awarded certain discretionary costs provided a
proper showing for an award of such costs is made in accordance with Rule 54(d)(l )(D).
In determining whether a party was a prevailing party, the Court in its sound discretion
must consider the final judgment or result of the action in relation to the relief sought by each
party. Idaho R. Civ. P. 54(d)(l)(B). The Court has the discretion to determine that a party
prevailed in part and did not prevail in part, and may apportion the costs accordingly after
considering all of the issues and claims involved in the action, as well as the resultant judgment
obtained. Id.
The trial court may also exercise its discretion and disallow costs claimed as a matter of
right upon a finding that such costs were not reasonably incurred. Idaho R. Civ. P. 54(d)(l)(c).
For a prevailing party to be entitled to discretionary costs, the party must show that the costs
were necessary and exceptional costs, reasonably incurred, and that such costs should in the
interest of justice be assessed against the adverse party. Idaho R. Civ. P. 54( d)(l )(D). Thus, in
order to award discretionary costs the Court must make a specific finding with respect to each
such cost awarded that the cost was 1) necessary, 2) exceptional, 3) reasonably incurred, and 4)
should be assessed against the adverse party in the interest of justice. Evans v. State, 135 Idaho
422, 18 P.3d 227 (Ct. App. 2001); Swallow v. Emergency Med. OfIdaho, 138 Idaho 589, 67 P.3d
68 (2003). The trial court also has the discretion to disallow any discretionary costs claimed, and
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may even disallow claimed discretionary costs on its own motion in the absence of an objection.
Idaho R. Civ. P. 54(d)(l)(C).

B.

Standard for an Award of Attorney's Fees
Under Idaho Rule of Civil Procedure 54(e)(l) the court may award reasonable attorney's

fees to the prevailing party when provided for by any statute or contract. "Pursuant to the
statutory amendment effective March 1, 201 7, attorney's fees under Idaho Code section 12-121
may be awarded by the court only when it finds that the case was brought, pursued or defended
frivolously, unreasonably or without foundation, which finding must be in writing and include
the basis and reasons for the award." Idaho R. Civ. P. 54(e)(2).
If attorney's fees are awarded, the court must consider the following factors m

determining the amount of such fees:
a.

The time and labor required;

b.

The novelty and difficulty of the question;

c.

The skill requisite to perform the legal services properly and the experience and
ability of the attorney in the particular field of law;

d.

The prevailing charges for like work;

e.

Whether the fee is fixed or contingent;

f.

The time limitations imposed by the client or the circumstances of the case;

g.

The amount involved and the results obtained;

h.

The undesirability of the case;

1.

The nature and length of the professional relationship with the client;

J.

Awards in similar cases;
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k.

The reasonable costs of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's
case;

1.

Any other factor which the court deems appropriate in the particular case.

Idaho R. Civ. P. 54(e)(3).
The question of what constitutes a reasonable attorney fee involves a discretionary
determination by the trial court and the court may disallow fees that were unnecessarily and
unreasonably incurred. Daisy Mfg. Co. v. Paintball Sports, Inc., 134 Idaho 259, 999 P.2d 914
(Ct. App. 2000); Kelly v. Hodges, 119 Idaho 872, 811 P.2d 48 (Ct. App. 1991). The court need
not blindly accept the figures advanced by the attorney; such figures may be measured against a
standard of reasonableness. Action Collection Services, Inc. v. Bigham, 146 Idaho 286, 192 P.3d
1110 (Ct. App. 2008); Craft Wall ofIdaho, Inc. v. Stonebraker, 108 Idaho 704, 701 P.2d 324 (Ct.
App. 1985).
If the trial court is to consider the above factors, then the court must have sufficient

information from the party requesting the award of fees. Therefore, it is incumbent upon the
party seeking the award of attorney's fees to present sufficient information to substantiate its
request. Hackett v. Streeter, 109 Idaho 261, 706 P.2d 1372 (Ct. App. 1985).
C.

Award of Costs and Fees Under Idaho Code§ 12-117
Pursuant to Idaho Code § 12-11 7 the prevailing party in a proceeding between a state

agency or political subdivision is entitled to recover attorney fees where the non-prevailing party
acts without a reasonable basis in fact or law. City of Osburn v. Randel, 277 P.3d 353, 356, 152
Idaho 906, 909 (2012).
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ARGUMENT
Courts may award attorney's fees when authorized by statute or contract. Heller v.

Cenarrusa, 106 Idaho 571, 578, 682 P.2d 524, 531 (1984). In this case, Browning bases his fee
request on Idaho Code Sections 12-120, 12-121, and 12-117. The award of costs and fees is
vested in the sound discretion of the Court. As such, discretionary decisions require the Court to
(1) correctly perceive the issue as one of discretion; (2) act within the outer boundaries of its
discretion; (3) act consistently with the legal standards applicable to the specific choices
available to it; and (4) reach its decision by the exercise of reason. Lunneborg v. My Fun Life,
163 Idaho 856,863,421 P.3d 187, 194 (2018). As will be discussed more fully below, Browning
is entitled to both costs and attorney's fees as the prevailing party in this matter.

A.

Browning was the prevailing party.
In considering a request for attorney's fees, the trial court must first determine whether

any litigant is the prevailing party. Nguyen v. Bui, 146 Idaho 187,192,191 P.3d 1107, 1112 (Ct.
App. 2008). To determine whether a party prevailed, the trial court shall consider the final
judgment or result of the action. Id. In this case, Ada County brought the following prayers for
relief: a) A determination of priority of liens; b) A personal judgment against Phillip Browning
for the principal sum of $10,989.65; c) A personal judgment against Phillip Browning for
attorney's fees; d) A personal judgment against Phillip Browning for the cost of litigation
guarantee; e) An adjudication that the Ada County lien be foreclosed; f) An adjudication that
Phillip Browning have no right, title or interest or claim in the property described in the
Amended Complaint, for a personal judgment against Phillip Browning for any post judgment
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fees and costs; and g) An award of post judgment fees and costs from the Sheriffs sale, h) That
the Ada County be permitted to credit bid at the foreclosure sale, and i) that the Court direct the
Sheriff to execute the deed.
The Court denied Ada County's Motion for Summary Judgment and Ada County's
Motion to Strike Defendant's Amended Memorandum in Support of Defendant's Opposition to
Plaintiffs Motion for Summary Judgment. And the court granted Phillip Browning's Cross
Motion for Summary Judgment and Motion for Judgment on the Pleadings. All other motions
were left as moot. As such, Browning is, without question, the prevailing party.
B.

Browning should be awarded costs.

As the prevailing party, Browning should be entitled to both costs as a matter of right in
the amount of $136 and discretionary costs in the amount of $2.95 in this matter. Rule
54(d)( 1)(c), Idaho Rule of Civil Procedure, identifies costs that are awardable to the prevailing
party as a matter of right. In this case, Browning has incurred the following costs that are
awardable as a matter of right.
•

Court Transaction Assessment
Total:

$136

$136

Idaho R. Civ. P. 54(d)( 1)(C)(l )-(10).
An award of discretionary costs requires a finding by the Court that the costs awarded
were 1) necessary, 2) exceptional, 3) reasonably incurred, and 4) should be assessed against the
adverse party in the interest of justice. Evans v. State, 135 Idaho 422, 18 P.3d 227 (Ct. App.
2001); Swallow v. Emergency Med. Of Idaho, 138 Idaho 589, 67 P.3d 68 (2003). In this matter,
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the Browning incurred the following costs that were necessary, exceptional, reasonably incurred,
and should be assessed as follows:
•

$2.95

Travel to Courthouse for MSJ Hearing
Total:

$2.95

Browning requests that the Court enter an order in the amount of $138.95 in costs as a
matter of right and discretionary costs incurred in this matter.
C.

Browning is entitled to recover attorney fees

This prosecution has caused Browning to have borne an unfair and unjustified financial
burden. Phillip Browning is the prevailing party. The Court decided in Browning's favor on all
motions. Ada County acted without a reasonable basis in fact or law. Ada County attempted to
foreclose on Phillip Browning's home although the statute of limitation had clearly expired. Ada
County never provided documentation sufficient to demonstrate that an application for indigent
assistance had been filed. As a result of the acts of the Ada County it has been necessary for the
Browning to hire Seth H. Diviney to defend this action and, therefore, Browning is entitled to an
award of reasonable attorney fees and for the defense of this action pursuant to Idaho Code
§12-120(3), Idaho Code §12-121, Idaho Code §12-117.
As such, attorney's fees in the amount of $117,752.72, as set forth in the Affidavit of
Seth H. Diviney filed herewith, should be awarded.
CONCLUSION

Based on the foregoing reasoning, Browning respectfully requests that the Court enter an
order awarding costs and attorney's fees as set forth above.
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DATED this 13th day of September, 2019.

Seth Diviney
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _13th_ _ day of September, 2019, I caused to be
served a true and accurate copy of the foregoing document upon the following attorney( s) by the
method indicated:
Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Rm 3191
Boise, Idaho 83 702

_ _ Hand Delivery
U.S. Mail
Certified Mail
Facsimile
_x_ E-serve: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western A venue, Suite 400
Seattle, Washington 98121

_ _ Hand Delivery
U.S. Mail
Certified Mail
_ _ Facsimile (206) 269-3493
_ x _ E-serve: michaelh@w-legal.com

Seth H.
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Electronically Filed
9/20/2019 10:44 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Timothy Lamb, Deputy Clerk

Seth H. Diviney ISB #8866
3501 W. Elder Street, Suite 208
Boise, ID 83705
Email: seth.diviney@litsterfrost.com
Phone: (208) 489-6400
Fax:
(208) 489-6404
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530

AFFIDAVIT OF SETH H. DIVINEY
IN SUPPORT OF MEMORANDUM
OF COSTS AND ATTORNEY FEES

Plaintiff,
vs.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants.

STATE OF IDAHO
County of Ada

)
ss.
)

Seth H. Diviney, being first duly sworn upon oath, deposes and states as follows:
1.

I am an attorney duly licensed to practice before this Court and represent Defendant
Phillip J. Browning in the above-entitled action.
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2. My firm has spent substantial hours in defending Defendant Phillip Browning against Ada
County's complaint which is the subject of this action.
3. Defendant has incurred attorneys fees in defending the within action through Oct 16, 2018
to the present in the sum of $117,772.50. My time (SD) is billed at $250.00, per hour,
Nathan R. Starnes (NRS) and my law clerks, Jeremy Litster, Sam Bishop, and Jonathan
Litster's, time was billed at $125.00.
4. Attached hereto as Exhibit "A" are true and correct copies of my statements for those
services provided to Defendant between Oct 16, 2018 to the present.
5. The attorneys fees and costs incurred by Defendant in the within action were necessitated by
Plaintiffs' Complaint against Defendant Phillip Browning in the instant action. The time
expended in defending Defendant against Plaintiff's Complaint, which is the subject of this
action, were reasonable and necessary.
6. The rates charged Defendant for representation in the within action are reasonable and
similar to, or below, those charged by attorneys with comparable experience and expertise
in the vicinity of Boise, Idaho.
7. To the best of the moving party's knowledge and belief, the items of fees and costs are
correct and the costs claimed are in compliance with the Idaho Rules of Civil Procedure and
are in compliance with relevant case law and statute.
FURTHER YOURAFFIANT SAYETHNAUGHT.

\\
\\
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DATED this

I$16. day of September, 2019.

i~

.l

SUBSCRIBED AND SWORN to before me this '!)16. day of September, 2019.

NoTfi>uIFORIDAHO
Residing at Boise, Idaho
My commission expires: 3/25/2023
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _ _ day of September, 2019, I caused to be served a
true and accurate copy of the foregoing document upon the following attorney( s) by the method
indicated:
Claire S. Tardiff
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Rm 3191
Boise, Idaho 83 702

_ _ Hand Delivery
U.S. Mail
Certified Mail
Facsimile
_X_ E-serve: civilpafiles@adaweb.net

Seth H. Diviney
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Exhibit A

Date
10/8/2018

Description of Work
Reviewed Hardship Letter emailed by Pam Browning

Staff
JEL

10/16/2018

Call with CL regarding complaint that was served on him

JEL

10/17/2018
10/17/2018

Research 31-3501 et al and Initial Conference with CL
Initial Conference with CL RE:

JEL
SD

10/18/2018
10/28/2018

Call with CL with follow ups
Call with Seth Re Complaint and Answer; prepped answer template; email
ideas to Seth
Seth answers Jeremy's email reccomending how to respond to complaint

JEL
JEL

Review email from Seth re answer. Need application for indigent fund? Do
we send send discovery with Answer to complaint.
Seth reviews Complaint. Ada needs to provide application. Reccomends
asking for it in discovery
Finalize Answer and file with iCourt
Reviewed Answer from Seth gave feedback
Researched and Discussed with JEL a counterclaim for third party takings
and equalrotection. Ultimately decide against counterclaim
Seth finalizes answer and assigns to Jeremy to review and file
Call with CL to tell him we got the answer filed for him
Seth recieves scheduling conference notice. Calls CL to to explain and
notice and process
Begin preparation of discovery requests.
Call with CL explain stipulation with Idaho State Tax Commission
Tardiff calls office to set trial date. Emails Seth asking to move trial so she
can add bank as party.
Prepare and hold Scheduling conference. Discuss moving trial with Tardiff

JEL

Call with CL explain status conference and talk about pros and cons with
moving trial date
Meeting with CL. CL brings in all of his paperwork from all of the
different quit claim deeds and the mortgage statements. Review paperwork.

10/29/2018
10/31/2018
10/31/2018
11/6/2018
11/6/2018
11/6/2018
11/6/2018
11/27/2018
11/28/2018
11/29/2018
12/3/2018
12/17/2018
12/19/2018
12/20/2018
12/31/2018

,.

'. ,.

SD

Hours
--

4
5

2

$

FEES
125.00

$

125.00

$
$

500.00
1,250.00

$
$

125.00
125.00

$

500.00

$

125.00

SD

3

$

750.00

JEL
JEL
SD

0.75

$
$
$

93.75
125.00
500.00

SD
JEL
SD

2.5
1.5

$
$
$

625.00
125.00
375.00

SD
SD
SD

4.5
0.5
1.5

$
$
$

1,125.00
125.00
375.00

SD

2

$

500.00

SD

1.5

$

375.00

JEL

4

$

500.00

2

12/31/2018

Meeting with CL. CL brings in all of his paperwork from all of the
different quit claim deeds and the mortgage statements. Review paperwork.

SD

2

$

500.00

1/4/2019
1/4/2019
1/6/2019
1/7/2019
1/11/2019
1/11/2019

Letter to client explaining the stip to new trial
Seth draft email and agrees to stip to new trial date.
Seth map discovery and assign law clerks to do first draft
Sam arrives at 11 am and works on discovery the whole day
Review option for stipulation to amended complaint email from Ada
Review and calendar trial setting. Draft Letter to client explaining the
deadlines and trial date
Meeting with CL to review bankruptcy file and short sale information
including notes from realtor who contacted Ada County for payoff amount.
BK file is of Carol Wyatte (who deeded CL the house).

SD
SD
SD
Sam
SD
SD

0.5
0.6
2.5
6
2
3.5

$
$
$
$
$
$

125.00
150.00
625.00
750.00
500.00
875.00

SD

2.5

$

625.00

Research§ 31-3501 and St. Luke's Magic Valley Regional Medical Center,
Ltd. v. Board of County Com'rs of Gooding County
Research In re Hendrix
Review order granting Stip to amend complaint
Call with CL
Call with Stanwich
Review and sign return acceptance of service
Review, sign and return acceptance of service
Review Amended complaint. Research added counter claim to bring class
action.

JEL

$

125.00

$
$
$
$
$
$
$

75.00
125.00
37.50
37.50
75.00
100.00
750.00

1/14/2019

1/29/2019
1/30/2019
2/5/2019
2/7/2019
2/7/2019
2/8/2019
2/8/2019
2/8/2019

Seth Diviney, Attorney at Law

JEL
SD
JEL
JEL
SD
SD
SD

0.6
0.5
0.3
0.3
0.3
0.4
3
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Date
2/20/2019
2/21/2019
2/21/2019
2/22/2019
2/22/2019
2/22/2019
3/1/2019
3/1/2019
3/1/2019
3/1/2019
3/1/2019
3/5/2019
3/5/2019

Description of Work
Seth sends draft of discovery requests to Jonnie
Call with Stanwich
Reseach carol wyatte BK in Pacer
Email with Beth re pacer
Reviewed BK Docs
Seth sends more drafts of discovery requests to Jonnie
Call with CL to update him
Jonnie edits and emails Seth final version of discovery requests
Jonnie researches and emails Seth research on updated medical indigency
statutes
Jonnie sends Seth final version of discovery requests
Seth research on updated medical indigency statutes
Reviewed iCourt docket
Extensive Research to understand the history of the Cat Fund and County
Indigency fund:
http://allianceforajustsociety.org/wp-content/uploads/2010/04/19990601_Public-Health-or-Private-Wealth.pdf
http://allianceforajustsociety.org/wp-content/uploads/2010/04/20040129 _ Dont-Lien-On-Me.pdf
http://idcounties.org/wp-content/uploads/2016/01/Indigency-101-

Staff

SD
JEL
JEL
JEL
JEL

SD

Hours
-1.1
0.4

JEL
JWL
JWL

1.5
0.3
1.2
1.3

SD
SD

1.1
1.5

$
$
$
$
$
$
$
$
$

FEES
275.00
50.00
125.00
125.00
125.00
375.00
37.50
150.00
162.50
275.00
375.00
125.00
1,875.00

SD

7.5

$
$
$
$

Reviewed liens against property
Review Email from Dee asking for responses to requests for admissions
and interview client to get responses.
Meet Phil Browning to review discovery requests. Revise Responses.

JEL
JEL

2.5

$
$

125.00
312.50

SD

2

$

500.00

3/11/2019
3/12/2019

Call with Miguel at Stanwich
Email from Seth (Just reminding you to get Phil in the office. Thanks bro.)

JEL
JEL

0.2

$
$

25.00
125.00

3/12/2019
3/12/2019

Update email Sandwich Mortgage
Meet Phil Browning to review come sign discovery requests. Transmitted
responses
Research In re Hendrix
Research foreclosure on liens, state liens, statutory liens, real property vs
mechanic's liens
Research IC 45-107 reguarding what triggers default, and foreclosure of a
lien upon real property
Seth answer to interrogatories
Dee asking if I have. Do you have copies of any existing mortgages or deed
of trust with the current indebtedness on the property at 3939 Lemhi Street,
including recording information? Ada County is also requesting copies of
all outstanding promissory notes secured by any mortgage or deed of trust.
Can you help me on this? Also, I will need Mr. Browning to sign the
Verification Page on our Answers and Responses to Ada County's
Discovery Requests (He previously signed the verification for the Requests
for Admissions only).

JEL
SD

$
$

125.00
250.00

JEL

G11iilPlinP<.!-Anril-?01? ?01 ?0h?"l 400"1 QQ"l nilf

3/6/2019
3/6/2019
3/6/2019

3/13/2019
3/14/2019
3/14/2019
3/15/2019
3/21/2019

3/21/2019

3/21/2019

3/25/2019

Jeremy Reply
He doesn't have them. He looked but couldn't find them.
But the mortgage holder is a defendant in this case. So they can provide
them.
Dee Reply and then Jeremy response to Dee
Do you know which Defendant? Consolidated Supply Co., or Wilmington
Savings Fund Society, FSB, as Trustee of Stanwich Mortgage Trust A? I
have nothing in the file to show me. Sorry for the inconvenience!
Review Seth outline for Phil Browning's MSJ Response Memorandum

Seth Diviney, Attorney at Law

JEL
JEL

1.5
2.1

$
$

187.50
262.50

JEL

4

$

500.00

SD
JEL

2

$
$

500.00
125.00

JEL

$

125.00

JEL

$

125.00

JEL

$

125.00
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Date
3/25/2019
3/26/2019

Description of Work
Seth draft initial outline of MSJ response
Call with CL and then Sent new Medical Release Auth to CL for Carol to
sign
Researched Motion to Strike MSJ
Researched Motion to Strike MSJ
Discuss with Ada county signing stips to allow more time and argue MSJ
on a postponed date
Emails back/forth about when to do a status conference. No stip to more
time
Strategize motion to strike MSJ and call court to schedule a hearing
Reseach IN RE: THELDA HENDRICKS, pulled and reviewed original BK
docs from PACER
We receive notice of appearance from Wilmington
Initial Draft of Motion to Strike MSJ
Initial Draft of Motion to Strike MSJ
Initial Draft of Motion to Strike MSJ
Review and discuss Motion to Strike MSJ
Researched and drafted Motion to Strike MSJ
Call with CL to explain motion to strike
Review and Finalize Motion to Strike MSJ
Jonnie is working on Browning's motion to dismiss
Call with CL to explain motion to strike
SD Prepare Attend Status Conference
Long update email Sandwich Mortgage laying out our strategy of the case.

Staff
SD
JEL

Hours
-3
0.6

$
$

750.00
75.00

Sam
Sam
SD

5.5
5.5
0.5

$
$
$

687.50
687.50
125.00

SD

1.6

$

400.00

SD
JEL

2.2
3.2

$
$

550.00
400.00

SD
Sam
Sam
Sam
NRS
Sam
SD
SD
JWL
SD
SD
JEL

0.2
2.5
2.5
2.5
0.5
5.5
0.3
1.5
2.3
0.3
2

$
$
$
$
$
$
$
$
$
$
$
$

50.00
312.50
312.50
312.50
175.00
687.50
75.00
375.00
287.50
75.00
500.00
125.00

4/3/2019

Email from Jonnie about retroactivity of 35-3100 et al
Here's the language I'm looking at:
All assistance awarded under this act shall be deemed to be awarded and to
be held subject to the provisions of any amending or repealing act that may
hereafter be passed .... (Idaho Code 56-228)
https://legislature.idaho.gov/statutesrules/idstat/Title56/T56CH2/SECT56-

JEL

$

125.00

4/3/2019

Research§ 31-3510A. Reimbursement
§ 49-1901 et al. Reimbursement
Indigent support legislative purpose
Draft Memo to Seth summarizing research on hendricks
Jonnie researches and emails Seth and Jeremy research on statutory history

3/27/2019
3/27/2019
3/27/2019
3/27/2019
3/27/2019
3/28/2019
3/28/2019
3/29/2019
3/29/2019
3/29/2019
4/1/2019
4/1/2019
4/1/2019
4/1/2019
4/2/2019
4/2/2019
4/2/2019
4/3/2019

FEES

??JV

4/3/2019
4/3/2019
4/3/2019
4/3/2019
4/3/2019
4/4/2019
4/4/2019
4/4/2019
4/4/2019
4/4/2019
4/4/2019
4/4/2019

4/4/2019
4/4/2019

Review Jeremy's statute of limitations research from Hendrix
Review J onnie's and Jeremy's research on statutory history
Draft Asnwer to Amended Complaint
Emails with Sandwich Mortgage rep giving status update
Review long email from seth re auth to release info and rule funnel
personal judgment
Email Seth about Carol Wyatt BK and executor and lack of PR for the
estate.
Jeremy memo to file with final thoughts on PR
Email seth Authorization to release information. Research who was
executor of the estate. Call with CL to check on who was executor.
Research retroactivity of 35-3100 et al and 56-218
§ 56-218A. Medical assistance liens during life of recipient
§ 15-3-805. Classification of claims; § 15-3-102. Necessity oforder of
probate for will
Daley v. Secretary of Executive Office of Health and Human Services
In re Estate of Peterson
S 56-224. Recoverv
Review PR and Executor info
Seth memo to file on lack of PR on either estate and no executor

Seth Diviney, Attorney at Law

JEL

1.9

$

237.50

JEL
JWL

3
1.4

$
$

375.00
175.00

SD
SD
SD
JEL
JEL

2.2
3
4
0.6
0.6

$
$
$
$
$

550.00
750.00
1,000.00
75.00
75.00

$

125.00

JEL
JEL
JEL

1.5

$
$

125.00
187.50

JEL
JEL

2
3

$
$

250.00
375.00

SD
SD

0.75
1.5

$
$

187.50
375.00
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Date
4/8/2019
4/8/2019
4/8/2019

4/8/2019
4/8/2019
4/9/2019

Description of Work
Reply to Seth's strategy talking about who were the applicants and third
party applicant strategy
Review and Reply to Seth's email re discovery and the need to get copy of
application
Research Saint Alphonsus Regional Medical Center v. Elmore County;
§ 31-3502. Definitions; § 3 l-3503E. Medicaid eligibility determination;
Jaussaud v. Samuels
Sacred Heart Medical Center v. Nez Perce County Com'r

Staff
JEL

Hours
--

JEL
JEL

Research if there really was board's approval and how that plays out with
an application
Research on who was the "applicant"
are statutory liens mortgages?
Jaussaud v. Samuels
St. Luke's Magic Valley Regional Medical Center, Ltd. v. Board of County
Com'rs of Gooding County
Sims v. ACI Northwest, Inc.
Benting v. Spanbauer
§ 45-1001. What maybe mortgaged

SD

F, Ll."_Q()l

4/10/2019
4/10/2019

4/10/2019
4/10/2019
4/11/2019
4/16/2019
4/22/2019
4/22/2019
4/23/2019
4/23/2019
4/24/2019
4/24/2019
4/24/2019
4/24/2019
4/30/2019
4/30/2019

5/6/2019
5/7/2019
5/7/2019
5/7/2019
5/8/2019
5/8/2019
5/13/2019
5/14/2019
5/16/2019
5/17/2019
5/17/2019

$

FEES
125.00

1.3

$

162.50

2.5

$

312.50

$

250.00

SD
JEL

1.5
3.2

$
$

375.00
400.00

JEL
JWL

3
3.3

$
$

375.00
412.50

SD
SD
JEL

0.5
2.5
1.5

$
$
$

125.00
625.00
187.50

JEL
JEL
SD
JWL
SD
JWL
SD
SD
SD
JEL
SD

0.5
0.5
1.2
0.6
3.4
0.3
1.6
5
0.3
1.5

$
$
$
$
$
$
$
$
$
$
$

125.00
62.50
125.00
150.00
150.00
425.00
75.00
400.00
1,250.00
37.50
375.00

Sam

2

$

250.00

JEL
SD

0.5
0.8

$
$

62.50
200.00

SD

3.1

$

775.00

JEL
SD
JEL
Sam

1
6
1.5

$
$
$
$

125.00
1,500.00
125.00
187.50

SD

5

$

1,250.00

JEL

3

$

375.00

JEL

5

$

625.00

l\lfnrtm:ioP ilP-finPil

Research In re Johnson and lien is an unconstitutional taking
Jonnie synthesizes legal research and formulates legal strategy (why
foreclosure is prohibited) with Seth, records the strategy in outline form
and emails the outline to Seth
Review J onnie's outline on why foreclosure is prohibited
Def s Meet and confer letter
Sacred Heart Medical Center v. Kootenai County Com'rs;
31-3502(19) & 31-3502 obligated person
4 Emails with Sandwich Mortgage rep giving status update
Research 12(b)(6) motion to dismiss
Review Ada's Response to meet and confer letter to Seth
Jonnie researches, writes, and emails Seth briefing on rule 56(d)
Review Jonnie's briefing on rule 56( d)
Jonnie writes and emails Seth memo in support of motion to dismiss
Correspond with Tardiff re: she's going to withdraw her MSJ
Reveiew J onnie's memo in support of motion to dismiss
Seth edits memo in support of motion to dismiss
Review Seth Email re Ada's MSJ hearing that was postponed
Correspond with and Tardiff re notice of hearing filed for county's MSJ
Researched whether a successful motion for protective order renders the
subject of that motion inadmissible in later proceedings.
Reviewed emails with new deadlines
Seth had a phone call with Tardiff. Tardiff says if he pays now she wont
ask for attorney fees. Discuss with internal staff
Reviewed motion for protective Order; preliminary research on rules re: the
same; Draft letter to CL explaining the same
Update email Sandwich Mortgage
Initial draft of Motion in Opposition of Plt's MSJ
Update email Sandwich Mortgage
Reviewed motions, researched and drafted a memo on our qualification for
attorney fees in this case
SD Initial Draft: Motion and Memorandum in support for continuance of
Plaintiffs MSJ, Research Rule 56
Review SD's Initial Draft of Motion and Memorandum in opposition of
Plaintiffs Motion for Protective Order
Draft initial Portions of Motion in opposition to MSJ

Seth Diviney, Attorney at Law
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Date
5/17/2019

$

FEES
250.00

8

$

2,000.00

JEL

3.5

$

437.50

SD

2

$

500.00

JEL

1.2

$

150.00

JEL
JEL

2.1
2.6

$
$

262.50
325.00

JEL

3.1

$

387.50

Continue Draft of Motion in opposition to Plt's MSJ
Researched Ada County v. Krump, Idaho court"s interpretations of medical
indigency liens
Continue draft of Motion and Memorandum in support for continuance of
Plaintiffs MSJ, Research Rule 56
Continute Drafting: Motion and Memorandum in opposition of Plaintiffs
Motion for Protective Order
Discuss Cat Fund and assignements with Seth and Alex
Draft Affidavit Seth's Motion and Memorandum in support for continuance

JEL
Sam

6
5

$
$

750.00
625.00

SD

2

$

500.00

SD

6

$

1,500.00

JEL
JEL

0.5
0.75

$
$

62.50
93.75

JEL

0.8

$

100.00

JEL
JEL

0.8

$
$

100.00
125.00

5/21/2019

Draft Affidavit Seth's Motion in opposition to protective order. Prepare
exhibits. Finalize and File
Called catastrophic fund and asked them how much they paid.
Review emails from Alex Caloway from Cat Fund and Association of
Counties, mapped out additional questions.
Draft Affidavit Seth's Motion in Opposition of Plt's MSJ and prep exhibits

$

125.00

5/21/2019

Finalize Motion in opposition to protective order.

JEL

3

$

375.00

5/21/2019

Review: SD's Motion and Memorandum in support for continuance of
Plaintiffs MSJ. oreoare exhibits: Finalize for filirn!
Draft for Seth's Review: Browning Second RFA, RFPs, Roggs
Sam edits opposition to summary judgment
Researched whether a medical indigency application can be a security
instrument

JEL

3

$

375.00

JEL
Sam
Sam

3
2
5

$
$
$

375.00
250.00
625.00

5/17/2019

5/18/2019

5/18/2019
5/19/2019

5/19/2019
5/19/2019

5/20/2019

5/20/2019
5/20/2019
5/20/2019
5/20/2019
5/21/2019
5/21/2019
5/21/2019
5/21/2019
5/21/2019

5/21/2019
5/21/2019
5/21/2019

Description of Work
Review with client the Court adding Wilmington Savings Fund Society,
Fsb, As Trustee Of Stanwich Mortgage Trust
SD Initial Draft: Motion and Memorandum in opposition of Plaintiffs
Motion for Protective Order; Research applicability of Protective order and
gov't sunshine laws and different versions of 31-3504 and which year is
aoolicable
Review SD's Initial Draft of Motion and Memorandum in support for
continuance of Plaintiffs MSJ, conf with SD with suggestions, research
Rule 56
Review and propose edits to JEL's draft of Motion in opposition to MSJ

Staff
SD

Hours
--

SD

Research Rule 12. Defenses and Objections: When and How Presented;
Motion for Judgment on the Pleadings; Young v. City of Ketchum; Tucker
v. State; Orthman v. Idaho Power Co.;
Research In re Matlock; In re Mechling; In re Vanschoiack
Research Rule 8(a) material elements that must be proved; Paslay v. A&B
Irrigation District; Seiniger Law Office, P.A. v. North Pacific Ins. Co.;
Rule 10. Form of Pleadings
Research West Law: § 31-3504. Application for financial assistance;§ 313510A. Reimbursement;§ 55-1005. To what judgments subject; ST.
LUKE'S MAGIC VALLEY REGIONAL MEDICAL CENTER V. BOARD
OF COUNTY COMMISSIONERS OF GOODING COUNTY; IHC
HOSPITALS, INC. v. TETON COUNTY; In re Botson; In re Collins; In
re Estate of Elliott; In re Hegel; In re Jerome County Bd. of Com'rs; In re
Johnson; In re Matlock; In re Mechling; In re Micek; In re Vanschoiack; IN
RE: KENT J JOHNSON, GUADALUPE JOHNSON; Intermountain
Health Care, Inc. v. Board of County Com'rs of Blaine County; Jasso v.
Camas County; Lochsa Falls, L.L.C. v. State; SACRED HEART v. NEZ
PERCE COUNTY; SAINT ALPHONSUS REGIONAL MEDICAL
CENTER, v. ADA COUNTY SHERIFF; St. Luke's Magic Valley Regional
Medical Center, Ltd. v. Board of County Com'rs of Gooding County

Seth Diviney, Attorney at Law

JEL
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_ _ _D_at_e
5/21/2019

5/21/2019
5/21/2019
5/21/2019
5/21/2019
5/21/2019
5/21/2019
5/21/2019

Description of Work
Discuss Cat Fund and assignements with JEL and Alex

Finalized Browning Second RFA, RFPs, Roggs. File with iCourt
Finalize Motion in opposition to MSJ;
Review SD's Finalize Motion and Memorandum in support for continuance
of Plaintiffs MSJ
Continue Draft of Motion in opposition to MSJ; edit and propose changes
to JEL on the same
Draft Affidavit of SD for Motion and Memorandum in support for
continuance of Plaintiffs MSJ, prepare exhibits.
Draft affidavit of Seth Diviney for Def's Amended Opposition to Plt's MSJ
and Notice of Hearing and file with iCourt
Draft affidavit of Seth Diviney for Def's Motion for Judgment on the
pleadings and Notice of Hearing and file with iCourt
Research 12(b)(6) motion to dismiss
St. Luke's Regional Medical Center, Ltd. v. Board of Com'rs of Ada
Researched statutes and caselaw regarding foreclosure on medical debt.

Staff
SD

Hours
-0.5

$

FEES
125.00

SD
SD
SD

2
2
2.5

$
$
$

500.00
500.00
625.00

SD

6

$

1,500.00

JEL

$

125.00

JEL

$

125.00

JEL

$

125.00

JEL
JEL
Sam

0.5
0.6
8

$
$
$

62.50
75.00
1,000.00

Researched Idaho medical indigency statutes
Seth sends Sam attorney fee language
Seth sends Sam drafts and research on motion to dismiss.
Court asks Tardiff to send briefing to pending motions to them directly
when filed
Dee asks if they want the same from us, they say no
Review revised hearing Scheduling with Court
Court asks to move hearing date
~ 20 emails back and forth scheduling a new date
Seth does research on lien and reimbursment order
Review Seth's third set of interrogatories
Reseach 12(b)( 6) rules and Brown v Pocatello, Conway v Sonntag, . Idaho
Schools for Equal Educational Opportunity v. Evans, ROWLETTE v
Mortimer
Researched previous foreclosures performed by Ada County on medical
indigency liens.
Seth sends Sam and Jeremy a draft for another set of interrogatories
Review Seth's email rule funnel about "Does Ada County's Prayer "a)" for
a determination of priority create a legitimate issue in controversy?

Sam
SD
SD
SD

5
0.3
1.2
1.2

$
$
$
$

625.00
75.00
300.00
300.00

$
$
$
$
$
$
$

62.50
250.00
250.00
300.00
125.00
500.00

Sam

$

125.00

SD
JEL

$
$

250.00
125.00

5/29/2019

Seth Draft Memo to file re: list of salient facts and available evidence list

SD

2

$

500.00

5/29/2019

Detailed Review IC 45-101 et al, IC 45-901 et al, IC 45-1001 et al, IC 451302 et al, IC 45-1901 et al, IC 5-201 et al, Memo to file
Seth sends Jeremy outline on priority of liens
Review the long Facts and Evidence email
Research statute of limitations on contract claims by the state
Research statute of limitations created by statory lien
Jeremy sends Seth research on how the court is not permitted to determine
lien priority

SD

4.5

$

1,125.00

SD
JEL
JEL
JEL
JEL

0.4

$
$
$
$
$

100.00
125.00
125.00
125.00
150.00

5/22/2019
5/22/2019
5/22/2019
5/23/2019
5/23/2019
5/23/2019
5/23/2019
5/23/2019
5/24/2019
5/24/2019
5/24/2019
5/27/2019
5/28/2019
5/28/2019

5/28/2019
5/28/2019
5/29/2019

5/29/2019
5/30/2019
5/30/2019
5/30/2019
5/30/2019

Seth Diviney, Attorney at Law

SD
JEL
SD
SD
SD
JEL
JEL

0.5

1.2
4

1.2
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Date
5/30/2019

Description of Work
Create my own rule funnel:
Issue: Does Ada County's Prayer "a)" for a determination of priority create
a legitimate issue in controversy?

Staff
JEL

Hours
-2

$

FEES
250.00

2
4

$
$
$

250.00
250.00
500.00
125.00
250.00
625.00
25.00

Rule: IC 45-1302. DETERMINATION OF ALL RIGHTS UPON
FORECLOSURE PROCEEDINGS. In any suit brought to foreclose a
mortgage or lien upon real property ... plaintiff in intervention may make
as party defendant in the same cause of action, any person ... appearing to
have ... claim ... to any part of the real ... property involved ... the court
shall, in addition to granting relief in the foreclosure action, determine the
title, estate or interest of all parties thereto in the same manner and to the
same extent and effect as in the action to quiet title.
Ada county plead this statute in its Amended Complaint. See Plt. Amd Clt
par VIL Therefore, Ada county was proper in adding the other defendants
to this case because they appeared to have claim to the property involved.
The Court "in addition to granting relief in the foreclosure action"
determine lien priority. In other words, if the Court does not grant the
foreclosure then it no longer has any jurisdiction to determine the lien
priority.
5/30/2019
6/1/2019
6/2/2019
6/3/2019
6/3/2019
6/3/2019
6/4/2019
6/4/2019
6/4/2019
6/4/2019
6/5/2019
6/6/2019
6/6/2019
6/7/2019

6/7/2019
6/9/2019
6/10/2019
6/10/2019
6/10/2019

6/10/2019
6/10/2019
6/10/2019
6/10/2019
6/11/2019
6/11/2019
6/12/2019

Seth memo to file re: lien prioritization by court
Research In re Estate of Kaminsky and In Re Elliot
Research Motion to Dismiss vs Motion for judgment on the pleadings

SD
JEL
JEL

Research IC 12-117
Research Ada County v Crump
Create memo on Statute of limitation statutory lien vs lien duration
Review Notice of Hearing email from Dee
Download and review current Medical Assistance Application
Call with John Runft re Crump v Ada County, follow up with email re
pleadings
Continue Research Ada County v Crump; download entire case file from
west law. Read entire case and create binder
Update email Sandwich Mortgage
Update email Sandwich Mortgage
Seth First Draft Motion for Summary Judgment
Email from Runft explaining that they don't have file any more. Drove to
court to review the file. Printed the missing briefs from the appleate record
added to binder
Seth Continue Draft Motion for Summary Judgment
Begin first draft of Motion on the Pleadings
Review SD's draft of cross MSJ
Review email exchange re protective order and evidence between Sam and
ProfRumel
Sam provides research from Professor Rumel on Ada's protective order

JEL
JEL
JEL
JEL
JEL
JEL

0.6
0.8

$
$
$
$
$
$

JEL

6

$

750.00

JEL
JEL
SD
JEL

1
6
4

$
$
$
$

125.00
125.00
1,500.00
500.00

$
$
$
$

2,000.00
1,000.00
250.00
125.00

Sam

$

125.00

SAM

$

125.00

Review email exchange re protective order and evidence between Sam and
ProfRumel
Prepared a rough draft of a motion in limine for the indigency application
in case Ada County won their protective order
Discuss Motion in limine with team
Seth Continue Draft Motion for Summary Judgment
Jonnie edit of cross MSJ
Researched ability to attach exhibits on a cross MSJ
call with CL to explain lien priority stipualtion between Ada county and
Wilimington Savings Fund

Seth Diviney, Attorney at Law

SD
SD
JEL
SAM

2
5
0.2

8
4
2

75.00
100.00

Sam

1.5

$

187.50

SD
SD
JWL
Sam
JEL

2
2
2
0.5
0.4

$
$
$
$
$

500.00
500.00
250.00
62.50
50.00
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Date
6/12/2019

$

FEES
125.00

0.8
1
6
0.3
6

$
$
$
$
$

100.00
250.00
1,500.00
75.00
750.00

SD
SD

5
3.5

$
$

1,250.00
875.00

SD
JEL

5
2.5

$
$

1,250.00
312.50

6/19/2019

SD Begin draft of Amended Response Motion in Opp of Plt's MSJ
Compare and highlight differences in lien filed vs lien produced in light of
31-3504. reviewed Plt disc responses
SD continue draft of Amended Response Motion in Opp of Plt's MSJ

SD

4

$

1,000.00

6/22/2019

Seth email assignment to Jonnie re: Motion for Judgment on the pleadings

SD

1.3

$

325.00

6/22/2019
6/24/2019
6/24/2019

Seth continue draft Motion for Judgment on the pleadings
Review Jonnie's changes to the Judgment on the pleadings
Jonnie - edit and research Motion for Judgment on the pleadings
Jonnie edits and emails Seth and Jeremy motion for ruling on the pleadings

SD
JEL
JWL
JWL

6
1
3
1.3

$
$
$
$

1,500.00
125.00
375.00
162.50

Review Seth's Amended DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
Edit and add to Motion for Judgment on the pleadings
Jonnie joins team in person and edits all breifings until midnight
Seth finalize Motion for Judgment on the pleadings
Review Plt's Combined motion; research cases cited
Review Plt's Combined motion
Researched limitations on enforcing a lien.
Seth sends Jeremy MSJ draft
Review Sam's Case Briefing
Rule 56(b )(2) Single brief
La Bella Vita, LLC v. Shuler
Leom! v. Potter
Review Plt's Response Motion in opp of Judgment on the pleadings
Review and edit SD's Draft Reply Motion for Def s Cross MSJ
Talking to Nathan about contract claim as well as 12-117 claim with
JEL/SAM
Researched classification and consequences for frivilous pleadings.
Researched court's ability to grant SJ outside pleadings
Review Plt's Combined motion to strike Defs amended motion in
opposition to MSJ, motion to strike, and motion to shorten time, and
motion for judgment on the pleadings.
Draft Reply Motion for Def s Cross MSJ
Review Sam's Case Briefing
Jaussaud v. Samuels
Dexter Horton Trust & Sav. Bank v. Clearwater County
Udv v. Cassia Countv
Review briefing deadlines with Nathan (create whiteboard)
Finalize Hendrix research
Researched Ada County's claim that this lien must constitute a mortgage

JEL

3

$

375.00

JEL
JWL
SD
JEL
SD
Sam
SD
JEL

5
6.2
2
2
3
5.5
0.5

$
$
$
$
$
$
$
$

625.00
775.00
500.00
250.00
750.00
687.50
125.00
125.00

JEL
JEL
NRS

2
3
2.1

$
$
$

250.00
375.00
735.00

Sam

5

$

625.00

SD

3

$

750.00

SD
JEL

6

$
$

1,500.00
125.00

6/12/2019
6/12/2019
6/12/2019
6/14/2019
6/15/2019
6/15/2019
6/18/2019

6/18/2019
6/19/2019

6/24/2019
6/26/2019
6/26/2019
6/26/2019
6/26/2019
6/27/2019
6/27/2019
7/1/2019
7/1/2019
7/2/2019

7/2/2019
7/2/2019
7/2/2019

7/2/2019
7/2/2019

7/2/2019
7/3/2019

7/3/2019
7/3/2019
7/3/2019
7/3/2019

Description of Work
Draft affidavit of Seth Diviney for Def's Cross MSJ and Notice of Hearing
and file with iCourt
Jonnie edits and emails Seth and Jeremy an edit of cross MSJ
Review Jonnie's edits to the cross motion for MSJ
Seth Finalize Motion for Summary Judgment
Court grants stip of lien priority. Seth sends to Dee
Detailed review of35-3100 2000 vs 2019; create memo detailing every
change between the versions.
Draft statute of limitations argument for MJ oP
SD review Plt's responses to 2nd set of discovery including production of
blank liens and applications contemproaneous to 2000.

Staff
JEL

Hours
--

JWL
SD
SD
SD
JEL

Seth extensive research on the concept of collateral attack, Idaho Code 313501A, 56-218A, administrative Rules relating to Medical Assitance,
review 2000 statutes, 67-5201 et al

Seth Diviney, Attorney at Law

JEL
JEL
Sam

4
4.5

$
$
$

125.00
500.00
562.50

SD

6

$

1,500.00
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Exhibit A

Date
7/3/2019
7/4/2019
7/4/2019
7/5/2019
7/5/2019
7/6/2019

Description of Work
Finalize Reply Motion for Defs Cross MSJ
Consult onjoinder rules with Seth
Research rules and Draft Joinder Motion to shorten time
Finalize Joinder Motion
Draft Motion in opposition to Motion to Strike
Draft part of Reply Memo for Motion for Judgment on the Pleadings

Staff
SD
NRS
SD
SD
SD
JEL

Hours
--

7/6/2019

Review and edit Motion in opposition to Motion to Strike Amd MSJ
Oppostion Response
Draft Def Reply Memo for Motion for Judgment on the Pleadings
Review eMail from the Court re hearing
Draft Affidavit of Seth Diviney in support of joinder, finalize and file in
iCourts
Review J oinder Motion
Review Seth's Reply Memo for Motion for Judgment on the Pleadings

7/6/2019
7/8/2019
7/8/2019
7/8/2019
7/8/2019

7/8/2019
7/8/2019
7/8/2019
7/8/2019
7/9/2019
7/9/2019
7/9/2019

5
3

$
$
$
$
$
$

FEES
1,750.00
350.00
750.00
250.00
1,250.00
375.00

JEL

4

$

500.00

SD
JEL
JEL

6
0.3
0.9

$
$
$

1,500.00
37.50
112.50

JEL
JEL

2

$
$

125.00
250.00

Researched Ada County's claim that our amended briefing must be stricken

Sam

4.5

$

562.50

Multiple Emails and calls with the court and Tardiff to see if we're doing
MSJ and judgment on the pleadings.
Finalize Motion in opposition to Motion to Strike
Finalize Def's Motion for Ruling on the Pleadings
Review Order Granting Motion to Shorten Time
Update email Sandwich Mortgage
Prepare binders with statutes and pleadings and cases for the hearing. Conf
with SD, NRS about last minute arguments about notice and timing and
lien constitutionality.
Prepared a copy of all statutes, cited cases, and briefing for hearing on MSJ

SD

$

250.00
750.00
1,000.00
125.00
125.00
1,000.00

7
1
3

SD
SD
JEL
JEL
JEL

3
4
1
8

$
$
$
$
$

Sam

5

$

625.00

Prepare for protecive order argument, statute of limitations argument, and
review statutes and cases that may come up in hearing

SD

4

$

1,000.00

SD

5

$

1,250.00

JEL
JEL

10

$
$

125.00
1,250.00

SD

10

$

2,500.00

JEL
JEL

1
3

$
$

125.00
375.00

7/26/2019

Conference with Phillip Browning to talk about all of the motions being
heard at the hearing and to explain what to expect, explain briefing, go
over facts of transfers again and talk about possible bankruptcy if the
hearirnz doesn't 20 his wav.
Update email Sandwich Mortgage
Prepare memo and binder to argue motion for judgment on the pleadings
and meet with Seth and other PL's to make sure we have all of the docs we
need for the hearing. Attend hearing. Meet with clients after hearing to
review hearin2:.
Review binders and documents and statutes. Review Medical indigency
forms and lien forms. Call with Clients. Attend Hearing. Conference with
Client after hearing to talk about how we felt it went and what to expect in
terms of timin2:
Update email Sandwich Mortgage (7 emails)
Visit Phillip in the hospital to explain hearing results and talk about next
steps as far as quieting the title.
Call with CL's wife to explain the decision and what the next steps are

SD

1.5

$

375.00

9/13/2019

Draft Motion for Attorneys Fees, Affidavit

SD

5
644.35

$
$

1,250.00
117,772.50

7/9/2019
7/9/2019

7/9/2019

7/12/2019
7/12/2019

7/12/2019

7/26/2019
7/26/2019

Totals

Seth Diviney, Attorney at Law
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Electronically Filed
9/27/2019 4:18 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Kim Stachowicz, Deputy Clerk

JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S.TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
(208) 287-7700
Idaho State Bar No. 4671
civilpafiles a .adaweb.net
Attorneys for Plaintiff, Ada County

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
Plaintiff,
)
)
)
vs.
)
PHILLIP J. BROWNING, CONSOLIDATED )
)
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINGS )
)
FUND SOCIETY, FSB, AS TRUSTEE OF
)
STANWICH MORTGAGE TRUST A,
)
)
Defendants.
)
ADA COUNTY,

Case No. CV0l-18-18530
OBJECTION TO MEMORANDUM
FOR ATTORNEY'S FEES AND
COSTS

COMES NOW, Ada County, by and through its counsel, the Ada County Prosecuting
Attorney's Office, and hereby objects to Defendant Browning's Memorandum for Attorney's
Fees and Costs, which requests fees based upon Idaho Code § 12-120(3), § 12-121, and
§ 12-117.
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A.

Prevailing Party
The precursor to an award of costs and fees is a finding by the Court identifying the

prevailing party. Under Idaho Rule of Civil Procedure 54(d)(l)(B), there are three principal
factors the trial court must consider when determining which party, if any, prevailed: (1) the
final judgment or result obtained in relation to the relief sought; (2) whether there were multiple
claims or issues between the parties; and (3) the extent to which each of the parties prevailed on
each of the claims or issues. Chadderdon v. King, 104 Idaho 406, 411, 659 P.2d 160, 165 (Ct.
App. 1983). Ada County's action to foreclose on its medical indigency lien was dismissed with
prejudice by the Court, and judgment was entered in favor of Defendant Browning, who claims
to be the "prevailing party."

A trial court has discretion to determine whether there is a

prevailing party. Bream v. Benscoter, 139 Idaho 364, 368, 79 P.3d 723, 727 (2003).
Even though the court ruled that Ada County's foreclosure action was untimely, Plaintiff
failed to establish that the County's lien was invalid. In fact, the court recognized that the lien
"continues to exist on the real property at issue - and the County could potentially recover on the
lien through other statutory methods .... " Order, p. 8. Since Plaintiff failed to invalidate the
lien - and only invalidated one method of recovery for the County - Plaintiff is not a true
"prevailing party" and should be precluded from asking for attorney fees.
B.

Attorney's Fee Statutes
The benchmark for each of the three statutes cited by Defendant Browning as the basis

for an award of attorney's fees is reasonableness. However, the reasonableness of the claimed
fees and costs is only reviewed if the criteria under the statute are met.
Idaho Code§ 12-120(3) provides for an award of attorney's fees,
In any civil action to recover on an open account, account stated, note, bill,
negotiable instrument, guaranty, or contract relating to the purchase or sale of
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goods, wares, merchandise, or services and in any commerdal transaction unless
otherwise provided by law, the prevailing party shall be allowed a reasonable
attorney's fee to be set by the court, to be taxed and collected as costs.
This section of the statute mandates an award of attorney fees to the prevailing party in a suit
involving a commercial transaction. Hayden Lake Fire Prof. Dist. V Alcorn, 141 Idaho 307, 109
P.3d 161 (2005). There are two stages of analysis that are utilized in determining whether a
prevailing party can avail itself of paragraph (3): (1) there must be a commercial transaction that
is integral to the claim; and (2) the commercial transaction must be the basis upon which
recovery is sought. Great Plains Equip., Inc. v. Northwest Pipeline Corp., 136 Idaho 466, 36
P.3d 218 (2001).
Ada County in this action sought to foreclose its medical indigency lien recorded as
against Marvin and Gloria Browning's real property whose title currently stands in the name of
Phillip J. Browning. The amount of the lien that originated in the year 2000, when medical
assistance was provided to the Brownings, remained unpaid despite numerous conveyances - all
done by quitclaim deed and without a title search - to persons who all appear to be family
members. The action therefore is not a civil action to recover on a contract otherwise defined in
the statute, nor is it a commercial transaction. Accordingly, Idaho Code § 12-120(3) is not
available to the Defendant as a basis for his claim of fees.
Idaho Code § 12-121, which is asserted as another basis for Defendant's request for fees,
provides in relevant part:
In any civil action, the judge may award reasonable attorney's fees to the
prevailing party or parties, provided that this section shall not alter, repeal or
amend any statute which otherwise provides for the award of attorney's fees.
The determination to award or not award attorney's fees is committed to the discretion of the
trial court. Soria v. Sierra Pac. Airlines, 111 Idaho 594, 726 P.2d 706 (1986). An award under
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this statute is not a matter of right to the prevailing party, but is appropriate only when the court,
in its discretion, is left with the abiding belief that the case was brought, pursued, or defended
frivolously, unreasonably, or without foundation. Kilborn v. Haun (In re Haun), 396 B.R. 522
(Bankr. D. Idaho 2008); Idaho Rule of Civil Procedure (I.R.C.P.) 54(e)(2). The County's lien
has remained outstanding for nineteen years despite multiple conveyances at which time the lien
should properly have been paid. The County decided to foreclose on its lien against the real
property of the current titleholder, a family member, seeking payment of the total lien amount of
$10,989.65. The foreclosure action was not a pursuit that was frivolous, unreasonable or without
foundation, particularly in light of the fact that the court ruled that the lien continues to exist on
the property, and that there are other methods available to the County by which to recover.
Under Idaho Code § 12-11 7, in a civil judicial proceeding involving as adverse parties a
political subdivision and a person, the court shall award the prevailing party reasonable
attorney's fees, " if it finds that the non- prevailing party acted without a reasonable basis in fact
or law." The County's complaint seeking foreclosure of the County's medical indigency lien
was prompted by an outstanding lien in favor of the County, which lien had not been satisfied
upon the transfers of title from the original obligor to successor grantees and ultimately to
Defendant. Indeed, the Court in its Memorandum Decision and Order of July 26, 2019, viewed a
question raised by the lawsuit as one of first impression: "Whether medical indigency liens
arising under Title 31 of the Idaho Code are subject to a statute of limitations has not been
addressed by Idaho's appellate courts." Memorandum at p. 5. See also Wheeler v. Idaho Dep 't

of Health & Welfare, 147 Idaho 257, 207 P .3d 988 (2009) (where this issue had never been
addressed by an Idaho appellate court, a request for attorney fees was denied). The Court's
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statement also supports the County's contention that it did not pursue the action unreasonably,
frivolously, or without foundation.

C.

Amount of Fees
In the event the Court finds that Defendant is entitled to an award of fees, the amount of

Defendant's fee request must be evaluated. The Court is to look to I.R.C.P. 54(e)(3) and the
considerations listed therein:
A. The time and labor required;
B. The novelty and difficulty of the questions;
C. The skill requisite to perform the legal service properly and the experience and ability
of the attorney in the particular field of law;
D. The prevailing charges for like work;
E. Whether the fee is fixed or contingent;
F. The time limitations imposed by the client or the circumstances of the case;
G. The amount involved and results obtained;
H. The undesirability of the case;
I. The nature and length of the professional relationship with the client;
J. Awards in similar cases;
K. The reasonable cost of automated legal research, if the court finds it was reasonably
necessary in preparing a party's case;
L. Any other factor which the court deems appropriate in the particular case.

What constitutes a "reasonable" fee is a discretionary determination for the trial court, to be
guided by the criteria of I.R.C.P.54(e)(3). Kelly v. Hodges, 119 Idaho 872,876, 811 P.2d 48, 52
(Ct. Ap. 1991). The time and labor actually expended by an attorney is to be considered, but it is
also to be evaluated under a standard of reasonableness. Daisy Manuf. Co, Inc. v. Paintball
Sports, Inc., 134 Idaho 259, 263, 999 P.2d 914, 918 (Ct.App. 2000). A court may disallow fees
that were unnecessarily and unreasonably incurred or that were the product of attorney
"churning." Id
What is clear from the Affidavit in Support of Memorandum of Costs and Fees (the
"Affidavit"), the claimed fees in the amount of $117,772.50 to defend the $10,989.65 claim
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asserted against the Defendant is staggering. "This amount may be more or less than the sum
which the prevailing party is obligated to pay its attorney under their agreement." Id, citing
Na/en v. Jenkins, 114 Idaho 973, 976, 763 P.2d 1081, 1084 (Ct. App. 1988). It is inconceivable

that Defendant Browning is obligated to pay defense counsel anything close to the amount
contained in the Affidavit. The attorney's fees are more than ten times the value of the County's
lien that was to be paid to avert the County's foreclosure of the lien. "The awarding court should
consider the relationship between the amount in dispute and the fee requested. Scott Fetzer Co.

v. Weeks (Fetzer II), 122 Wash.2d at 150,859 P.2d 1210 (Washington).
The itemized charges include 46. 7 hours of time not attributable to the attorney for a total
of $44,125.00. As stated in the Affidavit, "My time is billed at $250.00 per hour, Nathan R.
Starnes and my law clerks, Jeremy Litster, Sam Bishop, and Jonathan Lister's, time was billed at
$125.00." The court in may award reasonable attorney fees, which at the discretion of the court
may include paralegal fees. P.O. Ventures, Inc. v. Loucks Family Irrevocable Trust, 144 Idaho
233, 239, 159 P.3d 870, 876 (2007); I.R.C.P. 54(e)(l). The non-attorneys referred to in the
Affidavit are not specifically designated as paralegals, and three are identified as law clerks.
Notwithstanding, the preparation of trial binders done on July 9, 2019 are more properly viewed
as clerical and do not justify eight (8) hours of paralegal time billed at $1,650.00.
Although it may be argued that the use of paralegals and law clerks is cost effective, there
is evidence of duplication of efforts and excessive time spent reflected in the Affidavit. As a
precursor to the lawsuit, Ada County sent a letter to Phillip Browning seeking payment of the
outstanding lien amount. Thereafter, on October 8, 2018, law clerk JEL billed one (1) hour for
reviewing the hardship letter from Browning (client). On October 16, 2018, JEL billed one (I)
hour for a phone call to Browning regarding Ada County's complaint that had been served on
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Browning. On October 17, 2018, both JEL and counsel (SD) billed nine (9) hours for "initial
conference with CL [client]." JEL's presence at the conference (even allowing that part of billed
time was for research) was not necessary but duplicative; and the bill for a four-hour meeting
with the client should not be borne by Ada county taxpayers.
Similarly, on March 29, 2019, Sam billed 7.5 hours for "initial draft of Motion to Strike
MSJ." On April 1, 2019, NRS billed .5 hours for "review and discuss Motion to Strike MSJ."
On April 1, 2019, Sam billed 5.5 hours for "researched and drafted Motion to Strike MSJ." The
total time of non-attorneys on the motion to strike was 13.5 hours ($1,687.50). Counsel on
March 27, 2019 billed 2.2 hours ($550.00) for "strategize motion to strike MSJ and call court to
schedule a hearing;" and then, on April 1, counsel billed 1.5 hours for "review and finalize
Motion to Strike MSJ" ($375.00). The calculation shows that the total charge for the two-page
Motion to Strike arguing that Ada County's summary judgment motion was untimely filed was
$2,612.00, which is certainly excessive. That these billings were redundant is also apparent.
With regard to defense counsel's response to Ada County's Motion for Protective Order,
the following charges were billed. On May 7, 2019, counsel billed 3.1 hours for "reviewed
motion for protective order; preliminary research on rules re: the same; draft letter to CL
explaining same." On May 17, 2019, JEL billed 3 hours for "review SD's Initial Draft of Motion
and Memorandum in opposition of Plaintiffs Motion for Protective Order;" and counsel billed 8
hours for "SD Initial Draft: Motion and Memorandum in opposition of Plaintiffs Motion for
Protective Order; research applicability of Protective Order and gov't sunshine laws and different
versions of 31-3504 and which year is applicable." On May 20, 2019, counsel billed 6 hours for
"continue draft of Motion and Memorandum in opposition of Plaintiffs Motion for Protective
Order." On May 21, 2019, JEL billed another 3 hours for "Finalize Motion in opposition to
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protective order." In all, JEL billed $750.00 (6 hours) and counsel billed $4,275.00 (17.l hours)
for a total of $5,025.00 on this one responsive pleading.
Further examples of excessive billings include:
Date

Description of Work

11/27/2018 Call with CL to tell him we got the answer filed
for him
11/28/2018 Seth receives scheduling conference notice. Calls
CL to explain and notice and process
12/17/2018 Tardiff calls office to set trial date. Emails Seth
asking to move trial so she can add bank as party
1/11/2019 Review and calendar trial setting. Draft letter to
client explaining the deadlines and trial date
3/12/2019 Email from Seth (Just reminding you to get Phil in
office. Thanks bro.)
3/21/2019 Jeremy Reply. He doesn't have them. He looked
but couldn't find them. But the mortgage holder
is a defendant in this case. So they can provide
them.
3/21/2019 Dee Reply and then Jeremy response to Dee. Do
Consolidated
you know which Defendant?
Supply Co., or Wilmington Savings Fund Society,
FSB, as Trustee of Stanwich Mortgage Trust A? I
have nothing in the file to show me. Sorry for the
inconvenience!
4/30/2019 Correspond with and Tardiff re notice of hearing
filed for county's MSJ
5/23/2019 Court asks Tardiff to send briefing to pending
motions to them directly when filed

Staff

Hours

FEES

JEL

1

$ 125.00

SD

1.5

$ 375.00

SD

1.5

$ 375.00

SD

3.5

$ 875.00

JEL

1.0

$ 125.00

JEL

1.0

$ 125.00

JEL

1.0

$ 125.00

SD

1.5

$ 375.00

SD

1.2

$ 300.00

Ada County requests that the court find that the amounts billed are excessive and duplicative and
should not be awarded.

D.

The Novelty and Difficultv of the Questions

One of the Rule 54(e)(3) factors for the court to consider is the novelty and difficulty of
the questions. The case at issue is an action to foreclose a medical indigency lien. Throughout
the litigation, however, defense counsel sought to challenge the validity of the recorded lien and
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to dispute that the Ada County Board of Commissioners had properly paid medical indigency
benefits to Gloria Browning.

In two separate sets of interrogatories and in nearly every

memorandum filed by defense counsel, Plaintiff asserted that the production of the medical
indigency file was critical to his case. Defense counsel moved to continue the scheduled hearing
date of Ada County's Motion for Summary Judgment, claiming that there were many disputed
issues of fact - all related to the validity of the lien - and conflicting facts in the County's own
pleadings.

Defendant's Memorandum in Support of Defendant's Motion for Continuance of

Hearing on Plaintiff's Motion for Summary Judgment pp. 5,6. Great amounts of time were
expended reading cases related to medical indigency and researching the medical indigency
statutes, whose only discussion of the lien appears at Idaho Code § 31-3504, which no appellate
court has addressed to date. All these arguments were directed at a collateral attack on the lien,
which was misdirection on the part of defense counsel.

The court should weigh this in its

consideration of the multiple billings related thereto.

E.

Costs
The Motion seeks costs as a matter of right identified as "Court Transaction Assessment"

in the amount of $136. If this refers to the charge for filing answers, Plaintiff has no objection
should the court determine that the County must pay costs. The Motion also seeks $2.95 for
travel to courthouse for MSJ hearing as a discretionary cost. To be compensable, the claimant
must show "that the costs were necessary and exceptional costs, reasonably incurred, and should
in the interest of justice be assessed against the adverse party." I.R.C.P. 54(d)(l)(D). Travel
costs - even such a minimal charge -- is not an exceptional cost and recovery thereof should be
denied.
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CONCLUSION
Defendant's request for attorney's fees as prevailing party cannot be said to be
compensable under Idaho Code § 12-120(3 ), § 12-121, or § 12-11 7.

The request for

discretionary costs should be denied.

DATED this 27th day of September, 2019.
JAN M. BENNETTS
Ada County Prosecuting Attorney

G!t. -~

. -~ ~~
C %ifeS.Turdirf7
. #'
Deputy Prosecuting Attorney
~

By:

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27 th day of September, 2019, I served a true and
correct copy of the foregoing OBJECTION TO MEMORANDUM FOR ATTORNEY'S FEES
AND COSTS to the following person by the following method:

Phillip Browning
c/o Seth H. Diviney
Idaho Injury Law Group, PLLC
1553 N. Milwaukee Street, Ste. 290
Boise, ID 83704

_ _ Hand Delivery
U.S. Mail
Certified Mail
1-_ E-serve: sethw.idahoinjurylawgrou1 .com
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Electronically Filed
11/12/2019 9:36 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INJURY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83 704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 810-4334
Fax:
(208) 692-5505
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,
Plaintiff,
V.

PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
IDAHO STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,

DEFENDANT'S RESPONSE TO
PLAINTIFF'S OBJECTION TO
MEMORANDUM FOR ATTORNEY'S
FEES AND COSTS

Defendants,

COMES NOW Defendant Phillip J. Browning, (Defendant Browning) by and through his
attorney of record, Seth H. Diviney, and responds to Plaintiff Ada County's Objection to
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Memorandum for Attorney's Fees and Costs and hereby requests this Court deny Ada County's
Objection to Memorandum for Attorney's Fees and Costs.
A. Browning is entitled to attorney fees because he is the only party who prevailed on any
of the issues raised in the pleadings.
1. Browning prevailed.

A party is entitled to costs and fees if it is the prevailing party in the action and it sets
forth a specific statute, rule, or case authority supporting the claim for attorney's fees. Eighteen
Mile Ranch, LLC v. Nord Excavating and Paving, Inc., 141 Idaho 716, 720 (2005). Whether a

party is the prevailing party is a question of discretion for the trial court. IRCP 54(d)(l)(B);
Advanced Medical Diagnostics, LLC v. Imaging Center ofIdaho, 154 Idaho 812, 814 (2013).

Courts must consider the final judgment in relation to the relief sought, which is indicated by the
parties' pleadings. IRCP 54(d)(l)(B). Rule 54(d)(l)(B) instructs that:
[i]n determining which party to an action is a prevailing party and
entitled to costs, the trial court must, in its sound discretion,
consider the final judgment or result of the action in relation to the
relief sought by the respective parties. The trial court may
determine that a party to an action prevailed in part and did not
prevail in part, and on so finding may apportion the costs between
and among the parties in a fair and equitable manner after
considering all of the issues and claims involved in the action and
the resulting judgment or judgments obtained. (emphasis added.)
The determination of a prevailing party involves a three-part inquiry. The court must
examine ( 1) the result obtained in relation to the relief sought; (2) whether there were multiple
claims or issues; and (3) the extent to which either party prevailed on each issue or claim. Jerry
J. Joseph C.L. U. Ins. Assocs., Inc. v. Vaught, 117 Idaho 555, 557 (Ct. App. 1990).

A defendant's complete non-liability was evidence that the defendants were the prevailing
parties. Eighteen Mile Ranch, LLC at 718-19. A defendant prevails when the defendant obtains
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complete non-liability and the plaintiff gains no benefit from the litigation. Daisy Manufacturing
Co., Inc. v. Paintball Sports, Inc., 134 Idaho 259 (Ct.App.2000) (overruled on other grounds
BECO Const. Co., Inc. v. J-U-B Engineers Inc., 149 Idaho 294 (2010)). "In litigation, avoiding

liability is as good for a defendant as winning a money judgment is for a plaintiff." Eighteen
Mile Ranch, LLC at 719. Further, "while a plaintiff with a large money judgment may be more

exalted than a defendant who simply walks out of court no worse for the wear, courts must not
ignore the value of a successful defense." Id ..
Here, the Court denied every prayer for relief Ada County sought in its complaint. Ada
County's Amended Complaint sought for:
(a) a determination of the priority ofliens.
(b) a [personal] judgment against Phillip Browning for the principal sum of
$10,989.65.
(c) a [personal] judgment against Phillip Browning for attorneys' fees.
(d) a [personal] judgment against Phillip Browning for the cost of litigation
guarantee.
(e) an adjudication that the Ada County lien be foreclosed.
(f) an adjudication that Phillip Browning have no right, title or interest or claim in the
property described in the Amended Complaint, for a personal judgment against
Phillip Browning for any post judgment fees and costs.
(g) an award of post judgment fees and costs in conjunction with obtaining the
sheriff's sale and executing on the judgment.
(h) Ada County to be permitted to credit bid at the foreclosure sale. Plaintiff's
Amended Complaint for Decree of Foreclosure at 7
(i) the Court direct the sheriff, after the time for redemption has elapsed, to execute a
deed to the purchaser and that any purchaser be let into possession of the Subject
Property.
(j) such other and further relief as the Court may deem proper.

Thus, Browning prevailed on every prayer for relief Ada County sought in its complaint.
Ada County included ten prayers for relief in the Amended Complaint. The Court did not grant
the County any of the ten claims.
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Additionally, Browning's prayer for reliefrequested only "[t]hat the Plaintiff's complaint
be dismissed with prejudice, the Plaintiff to recover nothing." See Def's Answer to the Amended
Complaint. The judgment entered by this Court reads, "JUDGMENT IS ENTERED AS

FOLLOWS: Plaintiffs claims are dismissed with prejudice. IT IS SO ORDERED." See
Judgment. Browning prevailed on his prayer for relief.

Browning also prevailed on all the motions decided by this Court. Browning moved the
court for a cross-motion for summary judgment and motion for judgment on the pleadings. Ada
County moved the court for a motion for summary judgment and for a protective order. This
Court ruled as follows on the motions:
[T]his Court GRANTS Browning's cross-motion for summary judgment and
motion for judgment on the pleadings, and DENIES the County's motion for
summary judgment, and DENIES the County's motion for a protective order as
moot.
See Memorandum and Decision and Order on Various Motions.

Ada County gained no benefit from the litigation. Browning prevailed over Ada County
on all claims and motions. This Court could likely reason:
As between [Ada County] and [Browning], [Browning] is the prevailing party
upon an analysis of the three factors. [Browning] did not raise any counterclaims
against [Ada County]. Only by way of a quixotic journey down the rabbit hole,
aided by an exercise of [statutorial] gamesmanship, disconnected from the reality
of the practical outcome in this case, is [Ada County] able to advance an
argument that [Browning] was not the prevailing party. Indeed, it takes an active
imagination to conjure up a scenario whereby a complete dismissal of all claims
does not net a prevailing party.
See T3 Enterprises, Inc. v. Safeguard Business Systems, Inc., 2017 WL 2988954 (2017) (Idaho

Dist.) (Trial Order). Browning did not allege a counterclaim, he was granted his single prayer
that the Court dismiss Plaintiff's claims with prejudice, and Ada County was not granted any of
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its ten prayers for relief. As Browning was the prevailing party in this case he is entitled to
attorney fees.
2. The validity of the lien was not addressed in the pleadings nor Final Judgment.

The County did not request the Court to declare its lien valid nor did the Court's Final
Judgment provide the County any benefit concerning the validity of its claimed lien. Even
though Browning challenged the validity of the County's lien, Browning's pleadings did not
request the Court to declare the lien invalid. Browning did not allege any counter claims. While
the County argues that "[e]ven though the court (sic) ruled that Ada County's foreclosure action
was untimely, Plaintiff (sic) failed to establish that the County's lien was invalid." See Pit's
Objection Memorandum. Because the Court introduces the discussion of the lien by assuming

the lien's validity, the County conflates the Court's dicta with the Court's Final Judgment. See
Memorandum Decision and Order on Various Motions; See also Final Judgment. There, the

Court reasoned that "[w ]hile the lien continues to exist on the real property at issue-and the
County could potentially recover on the lien through other statutory methods-foreclosure is no
longer available to it." Memorandum Decision and Order on Various Motions at pp. 8. The
Court noted in footnote 8 that the Defendant's arguments regarding the lien's validity are moot
because they were not important to the action. Id. In other words, the Court did not find it
important to address issues that essentially had no bearing on the lawsuit's fate.
Additionally, this Court was required to review dispositive motions in the light most
favorable to the non-movant. Just because the Court assumes the version of facts most favorable
to Ada County, does not offset Browning's exhaustive victory. The issue of the lien's validity
remains colorable. While the Court suggested that the County could potentially recover on the
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lien through other statutory methods, the Court also stated that Browning's other arguments were
moot because the County's action is time-barred. Nowhere in the Final Judgment does the Court
preclude Browning from filing a quiet title action to challenge the lien's validity. However, the
County's lien cannot attempt a future foreclosure action because the Court's Final Judgment
dismissed the claim with prejudice. Finally, the Court did not grant the County relief from
Browning's lien challenges. Ada County's Panglossian victory is a result of its failure as a
matter of law rather than its success as a matter of fact.

B. Phillip Browning is entitled to attorney's fees under Idaho Code§ 12-117.
1. Ada County acted without a reasonable basis in fact or law and is subject to

attorney fees and costs under Idaho Code§ 12-117.
Defendant Browning is entitled to attorney fees pursuant to I. C. § 12-117 because he has
borne an unjustified financial burden defending a groundless agency action. The purpose of I.C.

§ 12-117 was two-fold: "( 1) to serve as a deterrent to groundless or arbitrary agency action; and
(2) to provide a remedy for persons who have borne unfair and unjustified financial burdens
defending against groundless charges or attempting to correct mistakes agencies never should
ha[ve] made." Rincover v. State, Dep't ofFin., Sec. Bureau, 132 Idaho 547,549 (1999)
(overruled on different grounds by City of Osburn v. Randel, 152 Idaho 906 (2012)). If a court
determines that a party acted without a reasonable basis in fact or law, an award of attorney fees
under I.C. § 12-117 is mandatory (emphasis added). Id. In In re Estate ofElliott, the
Department of Health and Welfare was seeking to recover money from the estate of Elliott under
I.C. § 56-218 for benefits the department had paid on Mr. Elliot's behalf. See In re Estate of

Elliott, 141 Idaho 177 (2005). The Court found that the "Department presented a flawed
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interpretation of§ 56-218, an unambiguous statute, that both the magistrate and district court
judges rejected." Id.
Finally, where an agency has no authority to take a particular action, it acts without a
reasonable basis in fact or law. Fischer v. City ofKetchum, 141 Idaho 349, 356 (2005) (citing

Moosman v. Idaho Horse Racing Commission, 117 Idaho 949, 954 (1990)). In Fischer, pursuant
to I.C. § 67-6512, a conditional use permit could only be "granted or denied-and if granted
some conditions may apply." Id. There was no provision for an interim "approval" with
conditions. Id. The City of Ketchum had no authority to enact an ordinance inconsistent with I.C.
§ 67-6512. Id. Attorney fees were awarded to Fischer pursuant to I.C. § 12-117.
Here, I.C. § 31-3504 is an unambiguous statute which grants a lien against the property of
an applicant for county medical assistance. I.C. § 5-221 is an unambiguous statute limiting the
time any civil action can be brought unless the specific statute expressly grants otherwise. I.C. §
5-218(1) is an unambiguous statute limiting the time to bring an action upon a "liability created
by statute" to three years. Finally, I.C. § 5-224 is an unambiguous statute limiting the time during
which any action can be initiated. This "catch-all" creates a four year statute of limitations.
Here, the Court concluded that Ada County could have taken action to foreclose on the
property by September 3, 2007-a year after Gloria's death. This was the date Ada County's
foreclosure action accrued. However, Ada County waited over eleven years to pursue its action,
rendering it time barred under either I.C. § 5-218(1) or I.C. § 5-224. Like the Department in In re

Estate ofElliott, Ada County presented flawed interpretations of unambiguous statutes and
brought an action against Defendant Browning without a basis in law.
Ada County did not have authority to bring an action against Defendant
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Browning because the statute oflimitations had run, pursuant to either I.C. § 5-218(1) or I.C. §
5-224. Ada County should have known this. Defendant Browning raised his statute of limitations
defense from the very beginning of this case, and continued to raise it again and again
throughout the case. Defendant Browning raised his statute of limitations defense in his original
Answer to Ada County's complaint (filed November 11, 2018), in his Answer to Ada County's
Amended Complaint (filed April 3, 2019), in his Memorandum in Support of Defendant's
opposition to Plaintiff's Motion for Summary Judgment (filed May 21, 2019), in his Motion and
Memorandum in Support of Defendant's Motion for Summary Judgment (filed June 12, 2019),
in his Amended Memorandum in Support of Defendant's Opposition to Plaintiff's Motion for
Summary Judgment (filed June 26, 2019), in his Motion and Memorandum in Support of
Defendant's Motion for Judgment on the Pleadings (filed June 26, 2019), in his Reply
Memorandum in Support of Defendant's Motion for Summary Judgment (filed July 4, 2019),
and in his Reply Memorandum in Support of Defendant's Motion for Judgment on the Pleadings
(filed July 8, 2019).
Ada County was warned at least eight times that its claim was time-barred. Ada County
persisted from October 4, 2018 to July 26, 2019 to prosecute a claim with no reasonable basis in
fact or law. Because Ada County acted without a reasonable basis in fact or law, Defendant
Browning is entitled to attorney fees and costs under Idaho Code § 12-11 7.

2. The statute of limitations on the enforceability of a statutory lien has been settled
law since 1929 and is not a "matter of first impression."
Neither party's prayers for relief in their pleadings nor the Court's Final Judgment
included an issue of first impression. While medical indigency lien durability may be a matter of
first impression, the parties' prayers did not request the Court take action regarding the lien
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durability. In other words, neither Browning nor Ada County asked this Court to rule if the lien
would continue on the property in perpetuity. This Court was only asked to determine if Ada
County could enforce the lien through foreclosure. Thus, the Court's Final Order does not
address it because it was not a prayer for relief either party asked the Court to provide.
Ada County's enforcement of a statutory lien is barred by settled law. See Lemhi County

v. Boise Live Stock Loan Co., 47 Idaho 712 (1929). Since 1929, Idaho has recognized a time-bar
of lien enforcement even when the lien itself may not expire. Id. That court reasoned that
"[ s]tatutes of limitations are statutes of repose so far as civil actions are concerned, and do not
extinguish the lien. They apply to the remedy, and cut off the right of enforcement, although the
lien still exists." Id. No provision in Title 31 excepts medical indigency liens from the statute of
limitations found in Idaho Code§§ 5-218 or 5-224.
A medical indigency lien must be foreclosed within, at most, four years from the event
triggering the foreclosure action. Because the medical indigency lien is a statutory lien it is
subject to the statute oflimitations of§§ 5-218 or 5-224. "Civil actions can only be commenced
within the periods prescribed in this chapter after the cause of action shall have accrued, except
when, in special cases, a different limitation is prescribed by statute." I.C. § 5-201. Thus, a
foreclosure of any statutory lien is subject to a statute of limitations unless the provisions within
the statute giving rise to the specific statutory lien except the lien from the general limitations
found in Title 5. Id. The medical indigency lien created by Title 31 does not exclude the
medical indigency lien from Title 5. Therefore, the medical indigency lien is subject to Title 5
limitations.
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In this case, Ada County confidently asserted that "[p ]ursuant to Idaho Code 31-3501 et
seq. The Board of County Commissioners of Ada County hereby claim a statutory lien on behalf
of Ada County ... " See Pl.s 'Amended Complaint, Ex. A (emphasis added), See also Pl.s'

Amended Complaint ,r VII. The County's acknowledgement that the medical indigency lien is a
statutory lien, also inherently concedes that as a statutory lien, it is subject to the general
limitations of Title 5. Yet, the County argued that foreclosure of the medical indigency lien was
not time barred by statute. Memorandum Decision and Order on Various Motions at 5. Ada
County admitted that it knew of the triggering events giving rise to foreclosing the lien when
they occurred. 1 While Ada County argues that the medical indigency lien's durability has not
been addressed by the appellate courts, the courts have long ago addressed the statute of
limitations to enforce all statutory liens not otherwise excepted by a statute's provisions. Ada
County's pleading attempts lien enforcement rather than mere lien recognition.
Ada County was time-barred to enforce the lien. Ada County had known of the events
triggering the statute of limitations at the time the triggering events occurred. Ada County's
prayers for relief request the enforcement of a lien. The issues of first impression cannot be
found in the County's prayers for relief. The Court's decision denying Ada County's ten prayers
for relief does not rely on any issue of first impression. The law barring Ada County from
enforcing its lien claim has existed since 1929. For these reasons the enforcement of the
County's lien was not a matter of first impression. Therefore, an award of attorney fees under
I.C. § 12-117 is mandatory because the County's lawsuit was not based in fact or law.

1

The County admitted in discovery that it knew of Marvin and Gloria's deaths when they occurred." Memorandum
Decision and Order on Various Motions at 8.
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3. Phillip Browning need not have incurred actual attorney fees to be awarded the
entire amount of fees requested.
Browning is not required to have actually incurred out-of-pocket attorney fees, nor
actually be "obligated to pay" attorney fees in order to be awarded the entire amount of the
requested fees. See Inclusion, Inc. v. Idaho Dep't ofHealth & Welfare, 161 Idaho 239 (2016).
"Indeed, nothing under Idaho law equates "reasonable" attorney fees to "actual" attorney fees."

Id. at 242. Idaho Code section § 12-117 awards "reasonable" attorney fees rather than "actual"
incurred fees. Id. Rule 54(e)(3) enumerates several factors to guide the reasonableness inquiry,
all of which must be considered but none of which emphasize the actual amount incurred. Id.

See also Mihalka v. Shepherd, 145 Idaho 547, 553 (2008).
In Inclusion, Inc., Chief Justice Jones specially concurred, and reasoned that pro bono
work could lead to attorney fee awards and possibly add incentive for more attorneys to take on
pro bono work stating:
If we start calculating reasonable attorney fees to be awarded a prevailing party
based solely on the client's out-of-pocket costs, we would eliminate fee awards for
work done by lawyers handling cases on a pro bono basis. Generally, lawyers who
do pro bono work do not expect to be compensated. They clearly do not expect to
receive payment from their clients. However, if a fee award may be available to a
successful lawyer, it provides some incentive for lawyers to do pro bono work. To
eliminate the possibility for an attorney to receive a fee award where no payment
will be forthcoming from the client would be a disservice to the pro bono effort.

Inclusion, Inc., at 242. Chief Justice J. Jones, specially concurring. Idaho courts have
consistently held that:
A prevailing party may recover a reasonable attorney fee award even if that party
never actually incurred any attorney fees. Kidwell v. U.S. Mktg., Inc., 102 Idaho
451, 459 (1981) (rejecting argument that the state could not recover attorney fees
merely because "the state accrued no fees, inasmuch as it was represented by staff
attorneys"); In re Dunmire, 100 Idaho 697, 700, 604 P.2d 711, 714 (1979)
(permitting salaried staff lawyers with legal aid organization to recover attorney
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fees as if they were private lawyers). Thus, Idaho law simply does not equate
reasonable attorney fees to actual attorney fees.
Id.

Additionally, if courts based attorney fee awards on the actual amount incurred in
litigation instead of the reasonable hours and rate, the practice could potentially undermine
judicial efficiency. The Court reasoned that:
[b ]asing attorney fee awards on the actual amount incurred in litigation would require
discovery into confidential business practices, trade secrets, and financial records. That
invasive inquiry will invariably require motion practice and a hearing.
Id. at 241-42.

Browning should be awarded the attorney fees he requested because his counsel's
requested rate of pay and the amount of hours spent to defend this lawsuit are reasonable. When
awarding fees, this Court must consider the factors set forth in I.R.C.P. 54(e)(3). The Court "is
required to consider the existence and applicability of each factor. No one element is to be given
undue weight or emphasis." Nalen v. Jenkins, 113 Idaho 79 (Ct. App. 1987).
In this case, Browning requests attorney fees based upon a Rule 54(e)(3) analysis rather
than the amount of fees Browning could afford or has incurred on a trade and contingency basis.
Browning requests the Court make that determination by applying Rule 54(e)(3) factors rather
than reducing Browning's attorney fees award to what Browning incurred or speculate what fees
Browning could have afforded to pay.
C. Phillip Browning's attorney fees in this matter were reasonable.

The Court determines the reasonableness of the requested rate of pay and the hours
Browning's counsel dedicated to Browning's defense by applying the factors of Rule 54(e)(3) to
the present case. These factors are examined below.
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1. The time and labor required;

"A court is permitted to examine the reasonableness of the time and labor expended by
the attorney under I.R.C.P. 54(e)(3)(A) and need not blindly accept the figures advanced by the
attomey... An attorney cannot 'spend' his time extravagantly and expect to be compensated by the
party who loses at trial." Paintball Sports, Inc. at 263. Fees that were a product of attorney
"churning" may be disallowed as unnecessary and unreasonable. Id. For example, when an
attorney waits until the eve of trial to inform the opposing party that his client had sold its
business and the action related to its successor, the delayed disclosure led to unnecessary or
unreasonable attorney fees. Id. Further, an attorney's fees may be unnecessary or unreasonable
for duplicative work caused by delays and changes in attorneys. Craft Wall v. Stonebraker, l 08
Idaho 704, 706 (Ct.App. 1985). There, an attorney's efforts are duplicative because the party
requesting fees changed counsel three times and the case was set for trial four times. Id. at 707.
In this case, Browning did not request a change in trial dates. Browning never changed
counsel. Browning's attorney did not delay disclosures related to Browning's liability until the
eve of trial in order to chum attorney fees. Additionally, Browning warned Ada County of the
statute of limitations ever since he answered Ada County's 2018 Complaint. Browning
sympathizes with Ada County's reaction to the "staggering" amount of work Browning's counsel
was required to exert to defend against a $10,989.65 claim. The County cannot bring a meritless
action against an impoverished defendant and expect a defendant to discontinue his defense once
the County has burdened the defendant with a litigation expense proportionate to the amount the
County wishes to liquidate. In the County's Objection, the County complains that "it is
inconceivable that Defendant Browning is obligated to pay defense counsel anything close to the
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amount contained in the Affidavit." Browning's counsel agrees with the County, and for that
reason counsel agreed to represent Browning on a hybrid pro-bono/contingency fee basis. The
County unfortunately betrays itself by exposing a gross misunderstanding of Rule 54(e)(3) which
does not consider the amount Browning actually incurred. It also betrays a cynical litigation
strategy that anticipates that poor people with foreclosable assets will be unable to pay the
necessary legal fees to withstand the County's prosecutorial hubris.
The County cannot file a Complaint, an Amended Complaint, a Motion for Summary
Judgment all before the newly added party has a chance to appear, move trial, fail to comply with
the discovery process, and fail on every meaningful dispute, to eventually flippantly accuse
Browning's counsel of "churning." The County created every delay and every change to the
course of litigation in this matter. While Browning agrees that his need to defend this lawsuit
was wholly unnecessary because it should have never been brought against him, the County
cannot seek refuge from the consequences of this lawsuit by now limiting its liability to what it
imagines an impoverished defendant is capable of paying his attorney.
Browning's counsel spent an enormous amount of time researching an area of the law
very few private practitioners have ever learned. Defending against nineteen-year-old invalid
Ada County Medical Indigency Liens is not a common arena for local practitioners. The time
and effort required was especially exhausting because of how the County approached the
litigation. The County repeatedly mischaracterized its authority to foreclose on an unenforceable
lien. Ada County also avoided producing discoverable documents necessary to establish its
prima facie claims. Diviney did not use his time extravagantly. The work he performed was not
duplicative nor did Browning request moving trial or cause other delays which could cause
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duplicative work. Further, Browning concedes some clerical errors in his counsel's affidavit
supporting fees. A few line items were duplicated due to emergency caused by the events of
September 13, 2019. These errors have been corrected. See Affidavit of Seth H Diviney in

Support ofDefendants Response. After accounting for these corrections, Browning requests an
award of $116, 260. 00. This factor weighs in Browning's favor.

2. The novelty and difficulty of the questions;
The issue of the statute of limitations was straight forward in this case. However, the
labyrinth, which is Ada county's medical indigency lien program, is something that very few
attorneys in the region understand. At the beginning of the litigation the County told Browning's
counsel that attorneys very rarely defend against Ada County on these types of cases.
Browning's counsel inquired with the Idaho Association of Counties to gain a more complete
understanding of the administrative process. No one at the Idaho Association of Counties could
explain the program in much detail. The administrator there told Browning's counsel that the
one person in the state that all of the counties use as a resource is Ada County's Civil Prosecutor
who represents the Ada County in the present case. Unfortunately, Browning's counsel could not
rely upon the party opponent for his research.
While a statute of limitations may in itself seem simple, prevailing in this case required
Browning's counsel to navigate difficult issues, with little to no help from fellow practitioners
familiar with county medical indigency liens. Furthermore, because Ada County attempted to
foreclose on an eighteen-year-old lien claim, Diviney was required to do historical statutory legal
research to follow the trail of updates the Idaho Legislature has made across two decades. This
factor weighs favorably for Browning.
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3. The skill requisite to perform the legal service properly and the experience and
ability of the attorney in the particular field of law;
Certainly, by dedicating time to understanding the nuances of Ada County's medical
indigency lien program, any number of attorneys practicing in civil litigation, without any
specialty in medical indigency liens, could have handled the case with the same degree of
success. However, because there are not very many indigent clients able to hire an experienced
litigator, this area of the law has not been explored in the courts. Because Diviney did the work
to become competent in an obscure practice area, this factor does weigh in favor of Defendant
Browning being awarded attorney's fees and costs.
Additionally, this area of the law is not often litigated. Diviney spent extensive time
researching the necessary law in order to prevail. This case required precise legal understanding
and thorough and extensive research and investigation concerning the medical indigency statutes,
legislative history, bankruptcy issues, probate issues, title issues, and case law to defend against
the County's actions. It also required a curious attorney to research and understand the nuances
of the indigency lien process and an attorney unafraid of a heavy motion practice. Therefore, this
factor weighs in favor of Browning.

4. The prevailing charges for like work;
In determining the reasonableness of an hourly rate, the court must consider "the fee rates
generally prevailing in the pertinent geographic area, rather than what any particular segment of
the legal community may be charging." Lettunich v. Lettunich, 141 Idaho 425, 435 (2005)
(Lettunich I). "The pertinent geographic area is the area from which it would be reasonable to
obtain counsel." Lettunich v. Lettunich, 145 Idaho 746, 750-51 (2008) (Lettunich II). "In
determining the reasonableness of an hourly rate, the court should consider "prevailing charges"
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in a geographic context, rather than in a strata context." Lettunich v. Lettunich, 141 Idaho 425 at
435 (2005).
Perhaps the only published case where counsel represented a non-commercial defendant
in a Title 31 dispute was represented by Runfand Steele. Ada Cty. v. Crump, No. 37534, 2011
WL 11048173 (Idaho Ct. App. Sept. 26, 2011 ). There, Ms. Crump requested the district court to
award over $71,812.50 in attorney fees on a debt to the county of$31,290. Id. The district court
ultimately reasoned that neither party was truly the prevailing party, and ruled on that ground.

See Crump at 2-6.
On the other hand, hospitals have disputed Title 31 issues much more frequently. Med.

Indigency in re C.H v. Bd. ofComm'rs of Gem Cty., 164 Idaho 801 (2019) (Mark Peterson for
Hawley Troxell Ennis & Hawley representing St. Alphonsus ); St. Alphonsus Reg'! Med. Ctr. v.

Elmore Cnty. (In re T.A.), 158 Idaho 648 (2014). (Mark Peterson for Elam & Burke representing
St. Alphonsus ); Saint Alphonsus Reg'! Med. Cent. v. Ada County (In re Ferdig), 146 Idaho 862
(Robert Berry for Elam & Burke representing St. Alphonsus). Mercy Med. Ctr. v. Ada County,
146 Idaho 226 (2009) (Phillip Oberrecht for Hall, Farley, Oberrecht, & Blanton represented
Mercy Medical Center). Mercy Med. Ctr. v. Ada County, 146 Idaho 226 (2009) (Mark Peterson
for Moffat Thomas for Mercy Medical Center); Mercy Med. Ctr. v. Ada County, 143 Idaho 899
(2007) (Brent Thomas for Oberrecht for Hall, Farley, Oberrecht, & Blanton represented Mercy
Medical Center).
Diviney's Affidavit in Support of Attorney Fees describes examples of hourly rates of
other civil litigators practicing in Boise. The current high-end rates in the Boise area for
experienced civil litigators is approximately $400 per hour and, for less experienced litigators,
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the rate is closer to $250 per hour. $90 hourly rate for its paralegals/law clerks is considerably
lower than Boise's market rate. See T3 Enterprises, Inc. v. Safeguard Business Systems, Inc.,
2017 WL 2988954 (2017).
Phillip Browning's attorney's charges are in line with the Boise Area. Diviney has been
practicing for over seven years. He requested a rate of $250 per hour, Nathan Starnes charged
$350 per hour, and the law clerks involved charged $125.00. Therefore, this factor weighs in
favor of Browning being awarded attorney's fees and costs.

5. Whether the fee is fixed or contingent;
While the court is required to consider "whether the fee is fixed or contingent," the rule
does not require that factor to be given any more weight in the court's determination than should
be given to other factors applicable to reaching the ultimate determination of reasonableness of
the amount to be awarded. See N alen at 97 6.
Browning's fee agreement with his counsel is a contingency arrangement which would be
charged against the actual attorney fees awarded by the court in the event of a favorable
outcome. Therefore, this factor weighs in favor of Browning being awarded attorney's fees and
costs.

6. The time limitations imposed by the client or the circumstances of the case;
The County commenced the original action in October 4, 2018. The trial was scheduled
for June 11, 2019. Then, the County Amended the Complaint on February 7, 2019. Browning
stipulated with the County in order to avoid "churning" an extravagant dispute. Ada County
propounded discovery on February 21, 2019. Browning propounded discovery on March 4,
2019. Then, on March 12, 2019, Browning responded to Ada County's requests. The County
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never complained of inadequacies in Browning's discovery responses. On March 20, 2019 the
County provided Browning with its first set of Admissions and on March 27, 2019 the County
responded to Browning's first set of requests for responses to interrogatories and production.
Within one month of amending the complaint, on March 20, 2019, the County had filed
its first motion for summary judgment. On March 20, 2019 (the same day as the County's
Motion for Summary Judgment), the attorney for the newly added defendant Wilmington,
entered an appearance. Browning filed a Motion to Strike the County's Motion for Summary
Judgment2 on April 1, 2019. On April 2, 2019, the Court moved trial to September 17, 2019
which was a result of the County's decision to Amend the Complaint.
Extensive and time consuming motion practice ensued. On April 10, 2019, Browning
sent Ada County a meet and confer letter to address the County's deficient responses. On April
22, 2019, the County replied to the meet and confer letter and refused to cite the legal authority it
alleged shielded it from providing adequate responses. Then, on May 6, 2019, the County filed a
Motion for a Protective Order against Browning's requests. In the next 48 days, from May 21,
2019 to July 8, 2019, twenty-one separate actions were filed:
5/21/2019-Defendant's Motion for Continuance
5/21/2019-Defendant's Request for Second Set of Discovery
5/21/2019-Defendant's Opposition to Protective Order
5/22/2019-Defendant's Opposition to Plaintiff's Motion for Summary Judgment
6/04/2019-Plaintiff's MSJ Motion and Motion for Protective Order vacated
6/12/2019-Defendant's Cross Motion for Summary Judgment
6/14/2019-Plaintiff's MSJ and Motion for Protective Order Vacated
6/ 18/2019-Plaintiff responds to second set of discovery
6/26/2019-Plaintiff's Memorandum in Support of Motions:
( 1) Reply Memo in Support of MSJ
(2) Memo Opposing Defendant's MSJ
2

The Court's scheduling order required the dispositive motions to be filed by March 12, 2019 in order to be heard
7 5 days prior to trial.
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(3) Plaintiff's Response to Defendant's Motion for Continuance of Plaintiff's MSJ
6/26/2019-Plaintiff's Reply Memo on Protective Order
6/26/2019-Defendant's Amended Memo in Support of Defendant's Opposition to MSJ
6/26/2019-Defendant's Motion for Judgment on the Pleadings
7/01/2019-Plaintiff's Motion to Strike Defendant's Amended Memorandum in
Opposition to MSJ
7/01/2019-Plaintiff's Response to Motion for Judgment on the Pleadings
7/01/2019-Plaintiff's Objection to Defendant's Amended Memorandum in Opposition to
MSJ
7/08/2019-Defendant's Opposition to Strike Amended Memorandum
7/08/2019-Defendant's Reply Memo in Support of Judgment on the Pleadings
7/08/2019-Defendant's Joinder in Plaintiff's Motion for Shortened Time
Diviney's employer refused to permit Diviney to work on this pro bono project during
work hours, the vast majority of this work was performed on weekends or between 5 pm and
midnight on weekdays. As Browning's counsel, Diviney was required to "pursue a matter on
behalf of [his] client despite opposition, obstruction or personal inconvenience to [him], and take
whatever lawful and ethical measures are required to vindicate [his] client's cause or endeavor."
I.R.P.C. 1.3 Comment [1]. As a result, he was required to work long hours late into the early
morning and also sacrificed weekends. Because of the very strict deadlines imposed by the
County's heavy motion practice, Browning's counsel was under severe time constraints. Further,
because it was highly improbable Browning could have found another attorney willing or able to
defend him, Diviney's particular scheduling restrictions imposed by his employer should be
considered in this analysis. The very demanding time limitations and strict deadlines from the
last several months of discovery and motion practice weigh favorably for Browning.
7. The amount involved and the results obtained;

Ada County has downplayed the amount involved in this case. The amount involved
includes much more than the amount of the indigency lien at issue here. Had Ada County
prevailed, Browning's home would have been sold at auction. The lost equity in a home if sold at
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county auction instead of on the open market is substantial. Ada County appraised the property
for $397,000. Affidavit of Gavin McCaleb. A title holder of a property is entitled to the surplus
equity in the home even when his home is sold at a foreclosure auction. However, when a
property sells at a foreclosure auction, the property may suffer a 25% price reduction. Id. Here,
assuming the property would sell at the assessed value of $397,000 under normal market
conditions, Browning was at risk oflosing $99,250 ($397,000 * 25%).
While Ada County's claim was for $10,989.65, Ada County required Browning to pay
the full amount of the County's claim as a lump sum in order to be released from its aggressive
litigation. For Browning, redeeming the lien was an economic impossibility because Browning
could not afford to pay the lump sum. His choices were to successfully defend the action or lose
his home at a fire sale auction. Browning faced losing 25% of his home's equity in the event the
County successfully foreclosed. Because Browning prevailed and all of Ada County's claims
were dismissed, Browning likely avoided losing $100,000 of equity.
Additionally, given the rare appearance from defense counsel in these types of cases, the
amount involved could also be measured by the total dollar amount of lump sum agreements the
County has successfully collected by threatening foreclosure on unenforceable liens. Now that
the Court has corrected the County's mistaken belief in Title 31 claims, the amount involved may
represent the future harm avoided by a class of defendants no longer misled into paying for
unenforceable liens.
Finally, this case weighed heavily on Browning's personal life. He was hospitalized just
days after the Motion for Summary Judgment Hearing for what his medical providers believed
was a heart attack. He later learned his symptoms were likely a result of anxiety which had
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triggered congestive heart failure. His doctor indicated that the threat of losing his house in a
foreclosure action could have been a cause of his sudden hospitalization. The stakes in this
action were substantial from Browning's point of view. It was excruciating. This case involved
the potential loss of Browning family home. The stress took a toll which possibly contributed to
his hospitalization. Browning could not come up with a lump sum payment and was faced with
losing a substantial amount of equity in his home if the lien foreclosed. He was also terrorized
by the possibility that he could be evicted from his own home. Ada County's lawsuit
traumatized him and his family. Browning saved his family's home. For Browning, this was a
substantially valuable result. This factor weighs in Browning's favor.

8. The undesirability of the case;
The undesirability factor likewise weighs in Browning's favor. The economic risk
shouldered by Diviney in agreeing to litigate against a large, resourceful county, on a contingent
basis was enormous. Further, the course of the lawsuit was fraught with contentious discovery
battles requiring court intervention. Defending against the County's lien foreclosure is not
desirable work.
Additionally, if this were desirable work, one would assume there would be attorneys
advertising for this type of work. However, no attorneys advertise for this type of work. A
"Google" search for a lawyer who addresses medical indigency liens returns zero results.
Compare this to the number of advertisements and websites for Boise personal injury attorneys,
which returns more than 8 pages of results. An online search for Boise attorneys who have
defended Title 31 claims produces an Idaho Supreme Court decision where the defendant was
represented by a Boise law firm. Ada Cty. v. Crump, No. 37534, 2011 WL 11048173 (Idaho Ct.
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App. Sept. 26, 2011 ). There, Defendant Crump was represented by Runft & Steele Law Office.
Runft & Steele reported spending 342 hours litigating Ada County's Title 31 claims. 3 Several
legal issues of settled law were also raised there. For example, Ada County argued that a
non-applicant was subject to a personal judgment even when the statute clearly delineates an
applicant's and an obligated person's distinct liabilities. Id. In that case, Ada County provided
the non-applicant a copy of the decedent's medical indigency application during the discovery
phase of litigation. Id.
Yet, in the present case, Ada County refused to provide evidence establishing its prima
facie claims. Not only did the County refuse to provide Browning the relevant requests, but it
also filed a motion to protect the necessary evidence from disclosure. The County did not
provide an explanation of how the County intended to establish the liquidated amount of the lien
without disclosing the documents relating to the Board of Commissioner's decision. Nor, did the
County explain how it intended to present evidence that Browning was personally liable for an
Administrative Order against a bystander. It was perplexing that the County alleged evidence in
its Amended Complaint that it refused to disclose to Browning. The County's elusive
evidentiary claims also made this case undesirable.
Ada County has made it obvious that this area of law is desperate for parity in the
adversarial process. The County has exploited the disparity of "know how" and capital against a
destitute class of its citizens. The lack of parity in representation has cultivated flippant regard

3

In Crump, the Defendant, a non-applicant, was provided with a copy of the indigency application along with the
Ada County Board of Commissioner's Findings of Fact, Conclusions of Law, Final Determination, and Order of
Reimbursement, which enabled Ms. Crump to evaluate and defend the claims against her in a straightforward
manner. Contrast this with Browning's case, where Ada County refused to provide any documentation about how
the lien came into existence in the first place. This failure in routine disclosure cost Browning's attorney hours of
research trying to understand what actually happened 18 years ago.
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for the statutes, rules of evidence, and rules of civil procedure. The defects in pleadings, the
defects in the motions, and the defects in discovery responses cost Browning, his counsel, and
the faceless class of destitute county opponents a drawn out legal battle. It seems the County has
only had to play chicken with a professional adversary once every twelve years.
All of this is said not to seek punitive measures-which is certainly not a factor in this
Court's reasonableness analysis-but to establish the undesirability of litigating this case. The
reason defendants in Title 31 claims do not retain counsel is because nearly the entire class is
destitute. Thus, counsel can hardly sacrifice to learn this area of the law for the purpose of
commercializing his education gained through his pro bono efforts. This area of the law is
undesirable, is prosecuted overzealously, and needs attorneys to represent a class of persons who
(almost by definition as indigents) cannot afford to pay for such luxuries. Thus, it is unlikely
that Browning could have found any attorney in the geographic region who would have
represented Browning on a pro bono or contingency basis. This factor weighs favorably for
Browning.

9. The nature and length of the professional relationship with the client;
Diviney has helped the client in the past on a trade basis to represent him against a debt
collection action against a pay-day lender. At times an attorney may work with a client for a
reduced fee in order to encourage an ongoing commercial relationship. Additionally, when a
client has had a lengthy professional relationship, the Court may compare the fees charged over
the course of the relationship with the fees submitted to the Court.
Here, the nature and length of his professional relationship with Browning could not
likely have been motivated by gaining a commercial advantage because the former fee
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arrangement was pro bono. Browning's prior fee agreement with Diviney, does not indicate the
reasonable market value of an attorney fee but rather demonstrates that Diviney has taken an
ongoing interest in providing pro bono services. Thus, Diviney's former professional
relationship weighs favorably for Browning in the analysis.
10. Awards in similar cases;

Browning is unable to identify awards in similar cases.
11. The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a party's case;

Not applicable in this case.
12. Any other factor which the court deems appropriate in the particular case.

Browning defers to the Court to deem any other factor appropriate to this case.

Date this 8th day ofNovember, 2019.

Isl Seth H. Diviney
Seth H. Diviney
Attorney for Defendant Browning
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CERTIFICATE OF SERVICE
I certify that on the 8th day of November 2019, I caused to be served a true and accurate
copy of the foregoing document upon the following attomey(s) by the method indicated:

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83 702

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

Evan S. Mortimer
LITSTER FROST INJURY LAWYERS
3501 W. Elder Street, Suite 208
Boise, ID 83705

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: Evan.Mortimer@LitsterFrost.com

/s/ Seth H. Diviney

Seth H. Diviney
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Electronically Filed
11/12/2019 9:36 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INJURY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 810-4334
Fax:
(208) 692-5505
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,
Plaintiff,

v.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
IDAHO STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,

AFFIDAVIT OF PIDLLIP J.
BROWNING IN SUPPORT OF
DEFENDANT BROWNING'S
RESPONSE TO PLAINTIFF'S
OPPOSITION OF ATTORNEY
FEES

Defendants,

STATE OF IDAHO
County of Ada

)
)
)

ss.

Phillip J. Browning, being first duly sworn, deposes and states:

1. I am the Defendant named in the above captioned case.
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2. On or about September 3, 2014, Seth H. Diviney (herein "Diviney") appeared on
my behalf to Answer a Civil Complaint filed by Alpine Loan Centers, INC.
3.

Diviney was successful in resolving the matter and I was satisfied with his
representation.

4. On or about July 2018, Ada County sent me a demand to pay the full amount of a
lien on my property on 3939 W. Lemhi St., Boise, ID 83705.
5. At that time, I believed I was going to lose my house.
6. Ada County had told me that I had to pay their lien of $10,989.65 or the county
would foreclose on my house.
7. I did not have any way to borrow the money to pay Ada County's lien.
8. I believed it was impossible to pay Ada County's lien.
9. I began talking with Diviney over the phone about Ada County's demand letter.
10. I did not have any way to pay Diviney to represent me on this matter.
11. I told him that I was a bonded electrician and suggested that I could at least offer
a trade for some of his time.
12. At that time Diviney agreed to trade his legal services for my services as an
electrician.
13. On or about early October of 2018, Diviney began helping me to address Ada
County's threats.
14. On January 14, 2019, I met with Diviney to discuss my lawsuit.
15. At that meeting he told me that the lawsuit required a substantial amount of work.
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16. We agreed that in addition to trading services, in the event the court awarded
attorney fees, Diviney would be entitled to the full attorney fee award.
17. I signed a written agreement with Diviney during the January 14, 2019 meeting.
18. On July 12, 2019 I attended the hearing for the Motion for Summary Judgment on
Ada County's foreclosure action.
19. I was very nervous during and after the hearing because I was very afraid that
Ada County could foreclose on my house.
20. On July 21, 2019 I was hospitalized for congestive heart failure.
21. I have never suffered from this condition until that incident.
22. I told my doctor that I had been under severe stress because of the underlying
foreclosure action.
23. The doctor responded by stating: "yeah, that can do it."
24. The foreclosure action against my property was very distressing to me and my
family.
25. Even though Ada County asked me to pay less than eleven thousand dollars to
save my house, this amount of money was beyond my reach, in my mind, I could
just as soon pay a million dollars as eleven thousand dollars to save my house.

I declare upon penalty of perjury under the laws of the State of Idaho that the foregoing is
true and correct.
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DATED this 16th day of October 2019.

R · mg at Boise, Idaho
Commission expires:

Lfj;1l/z?,
I
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CERTIFICATE OF SERVICE
I certify that on the 8th day of November 2019, I caused to be served a true and accurate
copy of the foregoing document upon the following attomey(s) by the method indicated:
Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83702

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ x] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ x] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

Evan S. Mortimer
LITSTER FROST INJURY LAWYERS
3501 W. Elder Street, Suite 208
~oise, ID 83 705

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ x] Electronic Mail
[ x] iCourt: Evan.Mortimer@LitsterFrost.com

Isl

Seth H. Diviney

Seth H. Diviney
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Electronically Filed
11/12/2019 9:36 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INWRY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83 704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 810-4334
Fax:
(208) 692-5505
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,
Plaintiff,

v.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
IDAHO STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,

AFFIDAVIT OF SETH. DIVINEY
IN SUPPORT OF DEFENDANT'S
RESPONSE TO PLAINTIFF'S
OBJECTION TO MEMORANDUM
FOR ATTORNEY'S FEES AND
COSTS

Defendants,

STATE OF IDAHO
County of Ada

)
)
)

ss.

Seth H. Diviney, being first duly sworn, deposes and states:
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5. On December 18, 2018, I met with Claire Tardiff, the Ada County Civil Prosecutor prior
to the scheduled Status Conference for the above captioned matter.
6. Ms. Tardiff told me that attorneys very rarely appear in these types of proceedings to
represent defendants adverse to Ada County medical indigency actions.
7. She also told me that it was very rare for Ada County to foreclose on a medical indigency
lien.
8. As I have researched the statutes and administrative rules relating to medical indigency
liens, I contacted the Idaho Association of Counties.
9. When I asked questions about the rules and procedures of the medical indigency
program, the administrator of the medical indigency program suggested I discuss my
questions with Ada County's Civil Prosecutor who represents Ada County in the above
captioned lawsuit because she has the most knowledge and experience regarding the
medical indigency program.
10. It was very difficult and time consuming for me to research the medical indigency
program due to the lack of published information and the lack of guidance I could gain
from discussing this area of practice with professionals not already adverse to my client's
underlying action.
11. My employer at the time of this litigation refused to permit me to work on the above
captioned case during work hours.
12. The vast majority of my work on this case was performed on weekends or between 5 pm
and midnight on weekdays.
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22. The September 13, 2019 Affidavit of Seth H. Diviney also contains other clerical errors
caused by the September 13, 2019 emergency.
23. Plaintiff's Objection to Memorandum for Attorney's Fees and Costs describes these
errors on page 8 in a spreadsheet format.
24. The charges listed on page 8 of Plaintiff's Objection were incorrectly populated in the
spreadsheet.
25. The corrected spreadsheet reads as follows in line 26 of this document.
26.
Date

Description of Work

Staff Hours FEES

11/27/2018

Call with CL to tell him we got the answer filed for him

JEL

.15

$18.75

11/28/2018

Seth receives scheduling conference notice. Calls CL to explain
and notice and process.

SD

.15

$37

SD

0.15

$37

12/17/2018 Tardiff calls office to set trial date. Emails Seth asking to move
trial so she can add bank as party.
1/11/2019

Review and calendar trial setting. Draft letter to client explaining
the deadlines and trial date

SD

0.15

$37

3/12/2019

Email from Seth (Just reminding you to get Phil in office.
Thanks bro.)

JEL

0.15

$18.75

3/21/2019

Jeremy Reply. He doesn't have them. He looked but couldn't
find them. But the mortgage holder is a defendant in this case.
So they can provide them.

JEL

0.15

$18.75

3/21/2019

Dee Reply and then Jeremy response to Dee. Do you know
which Defendant? Consolidated Supply Co., or Wilmington
Savings Fund Society, FSB, as Trustee of Stanwich Mortgage
Trust A? I have nothing in the file to show me. Sorry for the
inconvenience!

JEL

0.15

$18.75

4/30/2019

Correspond with and Tardiff re notice of hearing filed for
county's MSJ

SD

0.5

$125

5/23/2019

Court asks Tardiff to send briefing to pending motions io them
directly when filed

SD

0.15

$37
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I declare upon penalty of perjury under the laws of the State of Idaho that the forgoing is
true and correct.

~

DATED this 8th day ofNovemb&

Seth Diviney

SUBSCRIBED AND SWORN to before me this 8th day of November, 2019.

ARY

PUBLI FOR
0
Residing at Boise, Idaho
Commission expires:

AHO

5/?Pj2.02.'S
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 8th day of November, 2019, I caused to be served a true and
accurate copy of the foregoing document upon the following attomey(s) by the method
indicated:

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83702

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] F ascimile
[ x] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] F ascimile
[ x] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

Evan S. Mortimer
LITSTER FROST INJURY
LAWYERS
3501 W. Elder Street, Suite 208
Boise, ID 83 705

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] F ascimile
[ x] Electronic Mail
[ x] iCourt: Evan.Mortimer@LitsterFrost.com

Isl

Seth H. Diviney

Seth H. Diviney
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Electronically Filed
11/12/2019 9:36 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Seth H. Diviney ISB #8866

IDAHO INJURY LAW GROUP
1553 N. Milwaukee St. Ste. 290

Boise, ID 83704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 810-4334
(208) 692-5505
Fax:
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,

DECLARATION OF GAVIN
MCCALEB IN SUPPORT OF
DEFENDANT'S RESPONSE TO
PLAINTIFF'S OBJECTION TO
MEMORANDUM FOR
ATTORNEY'S FEES AND COSTS

Plaintiff,

v.
PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
IDAHO STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants,

GAVIN MCCALEB, declare as follows:
1. I am over the age of 18.
2. I make this declaration based upon my own personal knowledge.

3. I have been a licensed realtor in the State of Idaho since 2009.
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4. I have purchased and sold foreclosure and pre-foreclosure properties in the State ofldaho
since 2003.
5. I have attended many live auctions for the express purpose of purchasing properties at a
significant discount.
6. Historically the sales price at an auction is 20-25% less than a sale on the Direct Multiple
Listing Service (MLS) with a normal house preparation and sales cycle.
7. The reasons for this decrease in sales prices are as follows:
8. Auctions often require the buyer to pay the winning bid with a cashier's check rather than
through traditional bank mortgage funding, which reduces the pool of buyers
substantially.
9. Auctions may be listed and marketed on the MLS by an auction company, but they
frequently do not include interior photos, or consumer oriented sales copy. This reduces
the pool of people who will consider these properties because there is a perceived barrier
of entry, as well as the actual barrier of needing all cash at the time of bidding.
10. MLS reports are far more valuable to potential buyers than online listings because they
contain the full data for the listing, including photos and, most important, non-public
broker comments.
11. Non-public comments are important because they specify critical information impacting
sale price, days-on-market, property defects, financing options, occupancy, and tenant
leases.
12. Auction properties are sold as is without warranty or inspection.

DECLARATION OF GAVIN MCCALEB - 2

Page 348

13. In my experience, houses sold at auction tend to have many problems because the house
used to belong to someone who couldn't afford the mortgage, property taxes, or other
liens, which signals that the homeowner probably couldn't afford any routine
maintenance or repairs.
14. In my experience, bidders at the auction have not had the opportunity to enter or inspect
the property. This subjects the buyer to significant potential unknown risks such as mold,
water damage, foundation issues and major systems failures.
15. In my experience, bidders at the auction factor an extra price discount to account for
these unknown structural risks.
16. In my experience, most owner occupant home buyers can't afford the risk of buying a
property in poor condition which also lowers the pool of potential buyers.
17. In my experience, often when the current owner of a house scheduled to be sold at
auction realizes he would be losing the house, he may intentionally neglected, seriously
damage, or even vandalize the house.
18. In my experience, after a house is sold at auction, some (former) owners, renters, or
squatters will be occupying the property, meaning the buyers will have to evict this
person-a process that can be unpleasant at best, and lengthy and expensive at worst.
19. In my experience, houses sold at auction are purchased by commercial buyers who plan
to repair the house and resell it to a buyer who will live in the house. The winning bid has
to be low enough to allow for repairs costs and a profit margin after it is repaired and
resold.
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20. In my experience, in assessing houses to be sold at auction, the assumption I make is that
if the property looks terrible from the outside, it probably looks terrible on the inside too.
21. I have viewed the exterior of the property located at 3939 Lemhi St. It is in need of
substantial repairs to the exterior of the house and I assume the interior is in the same
condition.
22. The condition of the exterior of this house would lower the auction sales price
substantially.
23. I visited Ada County's Tax Deed Sale website at
https://adacounty.id.gov/treasurer/tax-deed/pending-tax-deed-sales/ to view the results of
the recent yearly tax deed auction held in July 26 - 29, 2019.
24. These houses were foreclosed on by Ada County for unpaid property taxes and sold at
auction.
25. I found that only one comparable house sold at auction by Ada County in 2019.
26. This house was located at 8221 Holbrook Street, Boise, ID 83704.
27. This house sold at auction for $160,000.00.
28. In my opinion, if this house were in acceptable condition, it would have sold for between
$239,000-$249,000. This represents a discount of approximately a 33% to 36% off of the
fair market value.
29. I obviously couldn't see the inside condition of the home to make this assessment, but
that is how the majority of the houses sold at auction are presented to potential buyers
and therefore this sight-unseen approach is an appropriate method of valuing homes sold
at auctions.
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30. In my opinion, if the house at 3939 Lemhi St. would have been sold at a foreclosure
auction it would have sold for approximately 25% less than the tax assessed value of
$397,000.
31. This represents a potential loss of equity to the homeowner of $99,250.

I declare upon penalty of perjury under the laws of the State of Idaho that the forgoing is
true and correct.

DATED this 6th day ofNovember, 2019.

Gavin McCaleb
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 8th day of November, 2019, I caused to be served a true and
accurate copy of the foregoing document upon the following attomey(s) by the method
indicated:

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83 702

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ x] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ x] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

Evan S. Mortimer
LITSTER FROST INJURY
LAWYERS
3501 W. Elder Street, Suite 208
Boise, ID 83705

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] F ascimile
[ x] Electronic Mail
[ x] iCourt: Evan.Mortimer@LitsterFro st.com

/ l_____
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Electronically Filed
2/11/2020 11 :43 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INmRY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 615-2399
Fax:
(208) 692-5505
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,

DEFENDANT'S MOTION TO AMEND
JUDGMENT

Plaintiff,
V.

PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants,

COMES NOW Defendant Phillip J. Browning, ("Browning") by and through his attorney of
record, Seth H. Diviney, pursuant to Idaho Rules of Civil Procedure Rule 59(a), Rule 61, and Idaho Rules
of Electronic Filing and Service Rule 13, submits this Motion to Amend the Judgment denying
Browning's request for fees and costs and motion to extend time. Browning submits his memorandum in
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and declarations in support of this motion separately. Browning does not request oral argument on this
matter.

Date this 11th Day of February, 2020.
ls/Seth H. Diviney
Seth H. Diviney
Attorney for Defendant Browning
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11th day of February, 2020, I caused to be served a true and
accurate copy of the foregoing document upon the following attorney( s) by the method
indicated:

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83 702

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

ls/Seth H. Diviney
Seth H. Diviney
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Electronically Filed
2/11/2020 11 :43 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Amy King, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INIDRY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 615-2399
Fax:
(208) 692-5505
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff,

V.

DEFENDANT'S MEMORANDUM IN
SUPPORT OF MOTION TO AMEND
JUDGMENT

PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants,

COMES NOW Defendant Phillip J. Browning, ("Browning") by and through his attorney of
record, Seth H. Diviney, submits this memorandum in support of Browning's request for this Court
to amend the judgment denying his request for fees and costs and motion to extend time.
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STATEMENT OF FACTS
Browning had until the end of September 13, 2019 to file timely. Browning's counsel Seth
H. Diviney (hereinafter "Diviney") was not permitted to work on this case during regular business
hours. See Affidavit of Seth H. Diviney in Support ofMemorandum ofAttorney Fees and Costs.
Browning could not file in person because it was Friday evening when Browning attempted to file.
Id. Browning's counsel was prepared to file on behalf of Browning on the evening of September 13,
2019. However, Browning's counsel was unexpectedly denied access to Browning's case files which
included the affidavit and memorandum for attorneys fees that were drafted and needed only small
edits in order to file. Browning's counsel was also denied remote access to his work station. Further,
Browning's counsel had been denied access to iCourt. While the evidence did not explicitly point
out that the courthouse was closed on Friday evening, it would be highly unusual for the courthouse
to have been open to the public for emergency in-person filings at 11 :58 PM.
Browning attempted to file throughout the evening and registered an electronic stamp at
11 :58 PM but due to a technical error the filing was not accepted. He attempted to file on September
13th at 11:10 PM, 11:57 PM, 11:58 PM, and September 14th at 12:01 AM, 12:02 AM, Then, on
September 17th at 8:38 AM, the Affidavit in Support of Motion was accepted. An hour later at 9:32
AM the court rejected the remaining documents and notified Browning the multiple documents
should be filed in "SAME envelope." Browning's counsel contacted the court clerk that same day.
Browning then resubmitted all three documents at 5 :45 PM on September 17th. On the morning of
September 18th, Browning again called the court clerk to verify the status of the filings, but because
the folder included duplicate documents, the court again rejected the documents. At this point,
Browning's counsel had lost all ability to file to the original envelope through his law clerk's filing
privileges. Browning's counsel had to create a new law firm and login with new filing privileges.
He resubmitted the documents on September 20th expecting the documents to relate back to the
original folder stamp. He followed the instructions of the court clerk by describing the field as
"Original filing was envelope #2144073" in the "Comments to Court" field. See Declaration of
Jeremy Litster In Support ofMotion to Amend Order.
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LEGAL STANDARD
Pursuant to I.R.C.P. 59(e), a district court can correct legal and factual errors occurring in
proceedings before it. Id. This provides the court with an opportunity to correct errors in an order.

Straub v. Smith, 145 Idaho 65, 71 (2007). It is within the sound discretion of a trial court to grant a
motion to alter or amend judgment. Id.

ISSUES
1. Whether the record is incomplete?
a. Did the Court misstate facts it relied upon in its decision?
b. Did the Court consider Browning's corrective electronic filing activities in the decision?
c. Do additional facts submitted with this motion merit a finding that Browning did not waive
his claim to fees and costs?
2. Whether the correct legal standard was applied?
a.

Did the Court consider whether factors outside Browning's control contributed to the
untimeliness?
b. Did the Court consider whether Browning's attempts to correct the untimeliness exhibit
indifference or unreasonable delay?
c. Did the Court consider whether Ada County had any reasonable basis in law or fact?

ARGUMENT
I.

DEFENDANT DID NOT WAIVE HIS CLAIM FOR ATTORNEY FEES AND COSTS.
A. Browning timely filed.
Browning's 11 :58 pm submission of his Motion For Attorney Fees constitutes a timely
created envelope whereby all of his accompanying documents should have received a conformed
time stamp. "The court may correct a clerical mistake or a mistake arising from oversight or
omission whenever one is found in a judgment, order, or other part of the record." I.R.C.P. 60(a).
Clerical mistakes are described as errors in which the "type of mistake or omission [is] mechanical in
nature which is apparent in the record and which does not involve a legal decision or judgment by an
attorney. The clerical mistake ... can only be used to make the judgment or record speak the truth
and cannot be used to make it say something other than what was originally pronounced." City of

Middleton v. Coleman Homes, Ltd. Liab. Co., 163 Idaho 716 (2018). "At every stage of the
proceeding, the court must disregard all errors and defects that do not affect any party's substantial
rights." I.R.C.P. Rule 61.
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When a document submitted electronically for filing is not accepted, the electronic filing
system will request correction and resubmission by the filer. Idaho Rules of Electronic Filing and
Service "ID R ELEC FILE SERV" Rule 13. A person may request the original filing date within
three business days of the date the filer was notified the original submission was not successful.
When a filer resubmits a document under this Rule, the filer must include in the "Comments to
Court" field notification for electronic submission, the following words: "Resubmission of corrected
filing, request filing date relate back to_, date of original submission." Id. When a filer is
instructed by the court clerk to customize the "Comments to Court" field notification language, the
filer must follow the custom instructions of the court clerk as the clerk keeps civil records known as
"Register of Actions," of a suitable form and style, with indexes, and such other systems as
prescribed the administrative director. Idaho Court Administrative Rules "I.C.A.R." Rule 31.
In this case, Browning electronically filed his Motion for Attorney fees on September 13,
2019. See Exh. 1 ofDeclaration ofJeremy Litster. Browning's counsel's paralegal and counsel for
Ada County received a notice of electronic service. See Exh. 4 ofDeclaration ofJeremy Litster.
Browning's counsel received a notice ofrejected filing on September 17, 2019. Browning had three
days from September 17th to correct his submission to relate back to the date the filer first attempted
to file the document. Browning's counsel was instructed by the court clerk to "copy the envelope"
and attach all three documents (motion, memorandum and affidavit) back into the previously filed
envelope and resubmit the envelope electronically through the iCourt portal. See Exh. 2 of
Declaration ofJeremy Litster. Browning's counsel did this but inadvertently filed the envelope
incorrectly again. Browning's counsel contacted the Clerk and received instructions from the Clerk
to electronically resubmit the documents again through the iCourt portal and to modify the
"Comments to Court" field notification with the words "Original filing was envelope #2144073."
See Declaration ofJeremy Litster in Support ofMotion to Amend Judgment. Browning's counsel
followed the custom instructions of the Clerk and submitted the filing again through the iCourt
portal. See Exh. 3 ofDeclaration ofJeremy Litster. Because Browning's envelope was timely created
and the documents he attempted to file to the envelope would have been timely but for the technical
errors related to the submissions, any date stamp issues related to Browning's submissions on
September 20th should relate back to the September 13th envelope. Further, because the clerical
errors do not affect any party's substantial rights, Browning's claim for fees and costs is timely.
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B. Even if Browning's filing was untimely, the untimeliness resulted from excusable
neglect.
"The court may extend time for good cause shown if the party 'failed to act because of
excusable neglect."' IRCP 2.2(b )(1 )(B). Browning has shown factors outside his control contributed
to the untimeliness and his corrective actions do not exhibit indifference or show deliberate delays.
Excusable neglect is a two prong analysis which examines actions before and after the neglect. Berg

v. Kendall, 147 Idaho 571, 578 (2009). First, whether factors outside the control of a person
requesting time extension contributed to untimeliness. Id. Second, the corrective actions must not
exhibit indifference or deliberate delay. Id.
1. Browning's untimely filing is excusable neglect.
Browning has shown factors outside his control contributing to the untimeliness. When a
motion to extend time is filed after the deadline "the court may extend time for good cause shown if
the party 'failed to act because of excusable neglect."' IRCP 2.2(b )(1 )(B). The conduct constituting
excusable neglect must be that which would be expected of a reasonably prudent person under the
circumstances. Johnsson v. Oxborrow, 141 Idaho 635, 638 (2005). The standard for showing good
cause pursuant to Rule 2.2 has not specifically been distinguished from Rule 4(b )(2). Crawford v.

Guthmiller, 164 Idaho 518 (2018) (Supreme Court declined to make a comparison because any
distinction was unimportant in their decision). 1 In an unpublished decision, the Court of Appeals
noted that given Idaho has no case law interpreting the excusable neglect analysis under extending
time pursuant to Rule 6(b) [presently Rule 2.2(b)] the court turned to the settled interpretation of the
term in context of Rule 60(b). Mesenbrink Lumber, LLC v. Lighty, No. 38451, 2014 Ida. App.
Unpub. LEXIS 362 (Ct. App. Aug. 11, 2014). Rule 60(b), allows a court to relieve a party from a
final judgment or order for "mistake, inadvertence, surprise, or excusable neglect." Whether a party's
neglect constitutes excusable neglect is determined by examining what might be expected of a
reasonably prudent person under similar circumstances. Reeves v. Wisenor, 102 Idaho 271, 272
(1981) When exercising its discretion, the court must examine whether the litigant engaged in
conduct which, although constituting neglect, was nevertheless excusable because a reasonably
prudent person might have done the same thing under the circumstances. Washington Fed. Sav. &

Loan Ass'n v. Transamerica Premier Ins. Co., 124 Idaho 913, 915 (Ct. App. 1993). "Good cause
1

At oral argument Respondent's counsel observed that Rule 2.2 was a modified portion of former Rule 6(b ). While
Rule 6(b) was a more generous "justice so requires" standard, Rule 2.2 is now a "good cause" standard.
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implies the existence of factors outside a [movant's] control, as opposed to the [movant's] lack of
diligence." Crawford v. Guthmiller, 164 Idaho 518 (2018) citing Grazer v. Jones, 154 Idaho 58, 70
(2013). When a party may demonstrate some diligence but cannot identify any factor beyond his
control contributing to the untimeliness, he fails to show good cause. Id. In sum, a "[movant] must
have a legitimate excuse for failing to timely [act]." Id. citing Nerco Minerals Co., 132 Idaho 531,
535 (1999). Even though the plaintiff in Crawford made several attempts to preserve a deadline he
failed to show any factors outside his control. Id.
Despite the fact that a court may believe neglect could have been avoided by a prescribed
solution ex post facto, the neglect may not be imprudent per se. Schraufnagel v. Quinowski, 113
Idaho 753, 747 (Ct. App. 1987). For example, just because a prose litigant's neglect could have been
avoided by hiring an attorney, it is not imprudent per se to represent oneself in court. Id. Idaho
follows a policy in favor of a "disposition of cases on their merits .. .In doubtful cases, the general rule
is to incline toward getting relief from the default and bring about a judgment on the merits." Id. A
plaintiff who provides no showing of factors outside his control prevented untimeliness defect cannot
be excused. Id.
When an attorney cannot file electronically, he is not permitted to ask the clerk of court to
file conventionally. ID R ELEC FILE SERV Rule 4(a)(l). An attorney is not permitted to submit an
emergency filing in person at the courthouse unless specifically permitted by the rules. Id. Only
after the Court grants an order upon a showing of good cause may an attorney submit a conventional
filing. Id. at Rule 5(k). However, even in such a case, the attorney must request the order for leave to
submit a conventional filing by first electronically submitting his request through the electronic filing
system. Id.
In this case, Browning's untimeliness is excusable. Browning had until the end of
September 13, 2019 to file timely. Browning provided evidence demonstrating that there were
circumstances beyond his control that contributed to the untimeliness. Ada County has not objected
to Browning's evidence showing factors beyond his control. There has been no dispute over this
evidence. When Diviney lost access to iCourt and the client file, Browning could not file in person
because the courthouse had already closed for the weekend. Even if Browning could have appeared
at the courthouse in person, he could not have conventionally filed his documents because he was
represented by counsel and the clerk of court would have rejected his request to file conventionally.
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The Idaho Supreme Court has specifically forbidden in person filings applicable to the case type at
issue here. While the evidence did not explicitly point out that the courthouse was closed on Friday
evening, it would be highly unusual for the courthouse to have been operating and available for
emergency in-person filings between 6:00 pm and 11 :59 pm when Browning had attempted to timely
submit the filing.
Even if the courthouse were able to attend a conventional filing between 6:00 pm and
midnight, Browning could have not obtained such an order because he would have had to submit his
request to file conventionally by first filing an electronic request. Even if he had been able to file the
electronic request for an order permitting a conventional filing of his memorandum for fees and
costs, he would not have been able to obtain such an order before midnight. Despite Browning's
obstacles, Browning filed his Motion for Attorney Fees at 11 :58 PM, but due to a technical error the
filing was not accepted. He attempted to file on September 13th at 11: 10 PM, 11 :57 PM, 11 :58 PM,
and September 14th at 12:01 AM, 12:02 AM, Then, on September 17th at 8:38 AM, the Affidavit in
Support of Motion was accepted. An hour later at 9:32 AM the court rejected the remaining
documents and notified Browning the multiple documents should be filed in "SAME envelope."
Browning then resubmitted all three documents at 5 :45 PM on September 17th. On the morning of
September 18th, Browning called the court clerk to verify the status of the filings, but because the
folder included duplicate documents, the court again rejected the documents. At this point,
Browning's counsel had lost all ability to file to the original envelope through his law clerk's filing
privileges. Browning's counsel had to create a new law firm and login with new filing privileges.
He resubmitted the documents on September 20th expecting the documents to relate back to the
original folder stamp. He followed the instructions of the court clerk by describing the field as
"Original filing was envelope #2144073" in the "Comments to Court" field.
While Browning could have employed an expert to handle the technical errors, it is not
imprudent per se for Browning or his counsel to have attempted correction by relying on themselves.
Like the court's belief in Schraufnagel, that hiring an attorney is more prudent than representing
oneself, this Court may opine a myriad of more prudent or optimal choices than those that Browning
had taken to avoid the untimeliness. However, like the Schraufnagel court, this Court is not
permitted to substitute the excusable mistake analysis for a result optimization analysis. Like the
court in Schraufnagel, this Court may conceive of ways Browning could have anticipated the
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unannounced sale of his counsel's law firm. Like the court in Schraufnagel, this Court must
determine whether a reasonable person who was locked out of his file after 5:00 PM on a Friday
evening would conceivably fail to travel to the courthouse before midnight to attempt to file the
document in person. Unlike the evidence in Crawford, Browning provided uncontested evidence
showing that factors beyond Browning's control contributed to the untimeliness.
Like Browning, a reasonably prudent person who was prepared to timely file, but was
required by his employer to do so after hours, would have struggled to timely file before the midnight
deadline despite losing access to the file, filing privileges, and his iCourt login. Because Browning
has shown that factors outside his control contributed to the untimely filing for his memorandum for
fees and costs, Browning's untimeliness is excusable.
2. Browning's attempts to correct untimeliness do not show indifference or deliberate
delay.
Browning's attempts to correct the untimeliness are also excusable. The party claiming
excusable neglect must have exercised due diligence in the prosecution of his rights and must not
have exhibited indifference or unreasonable delay. Olson v. Kirkham, 111 Idaho 34 (Ct. App. 1986).
For example, a party's failure to set a hearing for over a year in order to remedy the untimeliness
demonstrates an indifference fatal to a claim of excusable neglect. Clark v. Atwood, 112 Idaho 115
(Ct. App. 1986). However, prolonged delays in correcting untimeliness do not necessarily preclude
a finding of excusable neglect. Leazure v. Morganroth (In re Estate of Ahner), 120 Idaho 455 (Ct.
App. 1991). Even though a court may recognize that an attorney could have been more diligent, a six
month delay is not unreasonable nor does it show indifference because it is half the delay in Clark.
Id. (Referring to Clark v. Atwood, 112 Idaho 115 (Ct. App. 1986)). In Leazure, after discovering a
need to take corrective action, the attorney waited twenty-five days to file a motion. Id. He then
waited another five months to set it for hearing. Id. The adverse party did not learn of the corrective
motion for over two months from the date of the original event. Id. Despite the delayed corrective
actions, the court emphasized that his delays were significantly less than the year delay in Clark. Id.
Further, the court reasoned that the adverse party could have set the motion for hearing and was not
prejudiced by the delay the corrective action. Id. Because the adverse was not prejudiced by the
delay and could have set it for a hearing, the delay does not preclude a finding of excusable neglect.
Id.
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Idaho follows a policy in favor of a "disposition of cases on their merits .. .In doubtful cases,
the general rule is to incline toward getting relief from the default and bring about a judgment on the
merits." Schraufnagel v. Quinowski, 113 Idaho 753, 747 (Ct. App. 1987). When it is undoubtable
that a movant could have acted more prudently by acting immediately, this does not compel a
conclusion that the movant's conduct was so unreasonable that relief should be denied. Johnson v.
Pioneer Title Co., 104 Idaho 727 (Ct. App. 1983). The court "must apply a standard ofliberality
rather than strictness and give the party moving [to correct the untimeliness] the benefit of a genuine
doubt." Id. citing Stoner v. Turner, 73 Idaho 117, 121 (1952).
Absent a finding of "indifference or deliberate delay," confusion is excusable neglect.
Johnson v. Pioneer Title Co., 104 Idaho 727, 662 P.2d 1171 (Ct. App. 1983). Court's may not
exclude a language barrier from the excusable neglect analysis. Cuevas v. Barraza, 146 Idaho 511,
198 P.3d 740 (2008). In an appropriate situation, a mistake oflaw might also be treated as
excusable neglect. Schraufnagel v. Quinowski, 113 Idaho 753 (Ct. App. 1987). Where the defendant
was mistakenly informed that he should not file a document to preserve timeliness and he was
diligent in correcting the error, the neglect was excusable. Baldwin v. Baldwin, 114 Idaho 525 (Ct.
App. 1988).
Browning's delays in correcting untimeliness were not unreasonable nor did the corrective
actions exhibit indifference. Even if this court finds that Browning's corrective action could have
been more diligent, like the court in Leazure, this Court must find that Browning's corrective actions
were significantly more prompt than the indifference shown in Clark. Unlike the year delay in
Clark, the delay here is significantly less. Yet, even the permissible delays in Leazure are
significantly greater than the present case. Because the Leazure court reasoned that the six month
delay is significantly less than the year delay in Clark, this Court must reason that the delays for
correcting the untimeliness in the present case are significantly below the excusable six month delay
emphasized in Lezaure.
At every stage of correcting the untimeliness, Browning was more prompt than the excusable
corrective actions by the movant in Leazure. Unlike the movant in Leazure, Browning timely
submitted a filing that was rejected for technical errors. Unlike the movant in Leazure, Browning
sought to correct the timeliness issues the same day the rejection notice had been sent to his counsel's
former employer. Browning filed a motion to extend time fourteen days after the untimeliness rather
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than the twenty-five days in Leazure. Unlike the delay in Leazure, where the hearing on the
corrective motion took six months from the event of untimeliness, the delay here was four months.
Unlike the delay in Leazure where opposing counsel received notice of the corrective motion sixty
days after the untimeliness, opposing counsel in Browning was immediately served a copy of the
corrective motion. Like in Leazure, the opposing party was not prejudiced by the delayed attempts to
correct the untimeliness. Like in Leazure, the opposing party could have set the Motion to Extend
Time for a hearing at any time.
Browning did not exhibit indifference on the morning of Monday September 16, 2019, when
he arrived at his office and discovered the firm had been sold over the weekend when he asked for
access to his client files to attend to deadlines. His concern for his client's untimeliness remained
pronounced despite the personal crisis he suffered as a result of his sudden loss of employment.
Browning did not act with indifference when on Tuesday the 17th he had learned that the filing was
rejected. The rejection notifications were served to the email address controlled by his former
employer and he had no access to that email account. Even though Browning did not receive
notification from the clerk of court that his filing was rejected, Browning attempted to anticipate any
potential defects by communicating with the court clerk. When he learned of the defect on Tuesday
the 17th, he immediately attempted to refile these documents in the original folder which would have
cured the untimeliness.
Browning did not act with indifference when he followed the instructions to cure the filing
defects as were explained by the court clerk, the court administrator, and the Tylerhost administrator.
Browning did not act with indifference by choosing to rely upon the advice of the court personnel
and by making multiple attempts to refile through the filing credentials of a law clerk. Just like in
Schraufnagel where it was not imprudent per se to represent oneself, it was also not imprudent per se
for Browning to attempt to navigate the technical errors without hiring an expert. Similar to the
neglect in Cuevas, a person's proficiency shall not be excluded as a factor in determining whether the
neglect was excusable. Even though a person could be more proficient with the electronic filing
system, it is expected that a reasonable and prudent person's lack of electronic filing proficiency
would struggle in correcting the filing despite multiple re-submissions. Because Browning's actions
to correct the untimeliness do not show indifference and deliberate or unreasonable delay,
Browning's confusion in his repeated failures to correct the untimeliness are excusable.
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Like the neglect in Schraufnagel and Baldwin, even Browning's mistake of law is excusable.
Browning failed to properly mark the resubmission with a "request for an original filing date" label
in order to properly obtain the filing date associated with the filing folder. This mistake in law, if it
really could be called that, is like that of the mistakes in Schraufnagel and Baldwin because it
resulted from his reliance on the advice of specialists. The clerk of court, the court administrator, and
the Tylerhost administrator advised him to take numerous steps which he followed even though their
advice excluded the labeling requirement.
Browning attempted to correct the untimeliness on September 17th, September 18th, and
finally Browning was only able to avoid a rejected submission by creating new login credentials at
his new law firm and file into a newly created envelope on September 20th. Each corrective filing
attempt did not trigger an automatic rejection. Instead, believing that the defective filing would be
resolved after he had spent hours on the phone with TylerHost staff, Browning would not learn of the
defects until the following day. He never received access to his email or filing privileges and the
responses to his electronic filings did not occur concurrent with his phone calls and electronic
submissions. He never received any notifications of these rejections because he was denied access to
his email address associated with the original filings. Despite the inconvenience of being left in the
dark by losing access to his emails, filing credentials, and his loss of employment, he took proactive
steps to verify the status of the submissions.
Even if this Court finds Browning's excuse doubtful, Idaho follows the policy favoring a
judgment on the merits. For these reasons, Browning did not waive his claim for fees and costs
because his untimeliness is excusable.

C. Court Relied on Mistaken Facts or Assertions to Deny Browning's Requests.
Browning was denied his claim for fees and costs because the Court relied on assertions and
mistaken facts contradicting the record. The Court relied on three incorrect propositions: (1)
Browning waited until September 20, 2019 to file his claim for fees and costs, (2) Diviney did not
make any effort to file in person, and (3) Diviney did not alert opposing counsel or the Court of his
filing woes.
1. Browning filed on September 13, 2019 not September 20, 2019.
The Court stated that Browning had not filed a claim for fees and costs under IRCP 54(d)(4)
"until September 20, 2019." However, Browning filed his claim on September 13, 2019 at 11 :58 pm.
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He attempted to resubmit to that filing folder multiple times prior to September 20, 2019. Each time
Browning attempted to correct the technical defect, the filing was again rejected. The rejected filings
did not notify Browning. Service of the rejected filings were sent to Diviney's former employer.
Further, the record demonstrates that Diviney was denied access to his emails and all other firm
privileges. Diviney relied upon the filing privileges of a law clerk who made several attempts to file
into the correct filing envelope. Each returned filing would bounce back to the former employer.
Diviney had to contact former colleagues in an attempt to determine whether the filing was accepted.
Finally, Browning's counsel was instructed by the court clerk to create an account at his new firm
and submit from the documents using the new credentials. Browning's counsel was told by the court
clerk that the filing would relate back to the original folder.
The Court's Decision states that: "Browning had until September 13, 2019 to file a
memorandum of fees and costs under IRCP 54(d)(4). He did not do so until September 20, 2019."
The Court relies on this statement to deny Browning's claim for fees and costs. Browning waived
his claim for fees and costs because the submission was untimely. However, Browning timely
submitted his claim. The subsequent activity all relate back to the timely created filing folder and
demonstrate that Browning did not waive his claim for fees and costs.
2. The Court's assertion that Diviney "did not make any effort to personally file the
memorandum with the clerk (which does not require iCourt access)" is mistaken fact.
The Court found that Diviney did not make any effort to personally file the documents.
Presumably, Browning could have timely filed the documents in person before the deadline had
Browning's counsel been willing to make the effort. However, these assertions are not supported by
the record. During oral argument the Court inquired into Diviney's efforts:
THE COURT: I've read now your motion to extend. I'm confused, I confess, because you
say in here you tried to file it and your envelopes were rejected and couldn't get it filed that
day, which was the last day of the deadline, and yet it wasn't filed until 14 days after that.
DIVINEY: Your Honor-THE COURT: Isn't the response the next open business day if you can't have filed it, go to
the courthouse, clerk's office and say I'm trying to file this but I can't.
DIVINEY: I contacted the court services multiple times. Because of my employment
changes I had, it became necessary, because my employer did not extend my filing privileges
to be able to log in and file again, I had to log into a new account. I called the court
administrator, I called the TylerHost customer service line, and it took that long to refile. I
contacted them several times, there should be a log? (sic)
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The Court's assertion that Diviney did "not make any effort to personally file" does not support a
denial. Diviney was not permitted to file in person pursuant to the Idaho Rules of Electronic Filing
and Service. Even if the rules permitted an emergency in person filing, the courthouse was closed at
the time, the timely filing attempts had occurred. Further, after the untimeliness had occurred,
Browning's counsel communicated with the court telephonically on multiple occasions to correct the
untimeliness. Browning's counsel was told by the Clerk that conventional, "in person" filing was not
an option. The fact that Diviney did not travel to the court clerk's office does not infer Diviney did
not make "any effort." It is prejudicial to embed the word "effort" into Diviney's due diligence.
More importantly, the fact that Diviney did not personally violate the court rules governing
submissions from attorneys cannot be used against Browning as evidence of indifference. The Court
argues that "there were reasonable steps [Diviney] should have taken to timely file the memorandum,
i.e., by personally filing." Yet, it is unreasonable to file in person after 5 PM. Further, it is
unreasonable to file in person when the court rules expressly forbid it. Because the Court's assertion
that Diviney "did not make any effort to personally file the memorandum with the clerk (which does
not require iCourt access)" is a misstatement of the facts on the record, the Court may not rely on this
misstatement as a reason for the Court's denial.
3. Court's assertion that Diviney did not immediately alert opposing counsel or the Court or
had otherwise brought the filing woes to anyone's attention is an assertion rather than a
fact.
The Court found that Diviney did not alert opposing counsel nor did Diviney alert the Court
ofDiviney's filing woes. However, at the hearing the Court asked whether Diviney communicated
with opposing counsel rather than whether Diviney alerted opposing counsel. Opposing counsel
received the service of the timely filed documents. The court clerk also received a copy of the timely
submitted documents. While Diviney had not directly communicated with opposing counsel
concerning Browning's filing woes, the opposing party was served a copy of all of the submissions
and rejections in real time. Each submission was immediately received by the court and by opposing
counsel. Each time the court clerk alerted Diviney of his filing woes, the court clerk also alerted
opposing counsel ofDiviney's filing woes. Browning's submissions required Diviney's deliberate
action to serve the court and the opposing counsel a copy of the submissions through the electronic
filing process. Diviney had in fact alerted the court clerk and the opposing counsel by the fact that
he submitted the documents. The court clerk alerted opposing counsel and Browning each time the
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filing was rejected. Thus, Diviney and the court clerk alerted opposing counsel ofDiviney's filing
woes. The Court cannot rely on a fact contradicting the record to deny Browning's requests.

II. DEFENDANT IS ENTITLED TO ATTORNEY FEES AND COSTS PURSUANT TO
12-117.
Ada County acted without a reasonable basis in fact or law and the Court shall award the
prevailing party attorney fees and costs. Idaho Code section 12-117 provides in relevant part:
Unless otherwise provided by statute, in any proceeding involving as adverse
parties a state agency or a political subdivision and a person, ... the court
hearing the proceeding, including on appeal, shall award the prevailing party
reasonable attorney's fees ... if it finds that the nonprevailing party acted
without a reasonable basis in fact or law.
LC.§ 12-117(1). (Emphasis added). Idaho Code§ 12-117 is not a discretionary statute. In re Estate
ofKaminsky, 141 Idaho 436 (2005). The Court uses a two-part test for determining fees under Idaho
Code§ 12-117: "the party seeking fees must be the prevailing party and the losing party must have
acted without a reasonable basis in fact or law." City of Osburn v. Randel, 152 Idaho 906 (2012).
"Furthermore, the Court interpreted LC. § 12-117 to require a fee award where a government entity
acts without a reasonable factual or legal basis. City of Osburn at 912 (quoting Rincover v. State,
Dep 't ofFin., Sec. Bureau, 132 Idaho 54 7 ( 1999)). In Rincover, the Court focused on the
mandatory nature of the statute's language: "the court shall award fees." Id. (emphasis in original).
A party acts without a reasonable basis in fact or law when goes against clear unambiguous
statute or case law. When the statute is clear or the statute's ambiguity has already been clarified by
the appellate court's, the conduct is unreasonable. Matters which have not been ruled upon by the
appellate courts but aren't matters of first impression.
A. Ada County acted without a reasonable basis in fact or law when it brought an action to
foreclose in contrary to unambiguous statutes
1. Ada County unreasonable acted in contrary to the express language of unambiguous
statutes.
Ada County is subject to attorney fees because it attempted to foreclose on an unenforceable
statutory lien. A court shall award the prevailing party reasonable attorney fees when the court finds
that the litigant acted without basis in fact or law. LC.§ 12-117.
A litigant acts without basis in fact or law when they act against an
unambiguous statute. When an agency interprets a statute that it is entrusted
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with administering is entitled to deference so long as it is reasonable and not
contrary to the express language of the statute. The words of a statute are
interpreted according to their plain, usual, and ordinary meaning.

Two Jinn, Inc. v. Idaho Dep't ofIns., 154 Idaho 1, (2013) (citations and quotation marks omitted).
Only where a statute is capable of more than one conflicting construction is it said to be

ambiguous and invoke the rules of statutory construction. L & W Supply Corp. v. Chartrand Family
Trust, 136 Idaho 738 (2002) (Emphasis added). Statutory interpretation must begin with the literal
words of the statute; those words must be given their plain, usual, and ordinary meaning; and the
statute must be construed as a whole. Verska v. Saint Alphonsus Reg'/ Med. Ctr., 151 Idaho 889
(2011 ). It is well established that where statutory language is unambiguous, legislative history and
other extrinsic evidence should not be consulted for the purpose of altering the clearly expressed
intent of the legislature. Id.
"Courts have found that where an agency ignored the plain and unambiguous language of a
statute or ordinance, its conduct was unreasonable and not in conformance with applicable law."

Hymas v. Meridian Police Dep't, 159 Idaho 594 (Ct. App. 2015). Therefore, courts must examine
whether a party "ignored plain and unambiguous statutory language or whether it acted reasonably in
the face of statutory ambiguity." Id. When alternate interpretations proffered by an agency are the
result of groundless or arbitrary administrative action then fees under I. C. § § 12-117 are appropriate.

Matter ofPermit No. 36-7200 in Name ofIdaho Dept. ofParks and Recreation, 121 Idaho 819
(1992).
In this case, the Court examined various statute's related to Ada County's claims. The Court
examined Idaho Code §§ 5-201, 5-218, 5-224, 31-3504(4), 31-3510A, 56-218(6)(c). Ada County
ignored the plain and unambiguous language of these statutes. Infact, Ada County did not even
proffer alternate interpretations or a conflicting construction of these statutes to show an ambiguity.
The plain and unambiguous express language of these statutes do not provide a basis for Ada County
to have commenced the above captioned lawsuit.
a.

The express language ofldaho Code § 5-201 is unambiguous.

Idaho Code§ 5-201 creates a time limitation to commence a civil action. "Civil actions can
only be commenced within the periods prescribed in this chapter after the cause of action shall have
accrued, except when, in special cases, a different limitation is prescribed by statute." I. C. § 5-201.
Even though the statute of limitations found within this chapter accrues to all civil actions except
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when a different limitation is prescribed by statute, Ada County never cited a different statute and
never proposed an alternative interpretation to 5-201 's very narrow exceptions. Ada County ignored
Section 5-201 without any basis and never provided this Court any basis to permit Ada County to
commence a cause of action beyond any prescribed limitation within Title 5. Further, Ada County
did not cite any authoritative case law nor did Ada County cite any provision of Title 31 that could
infer an exception. The single case that Ada County cited was an Idaho Bankruptcy case, In Re
Hendricks, 10.1 I.B.C.R. 5 (Bankr. D. Idaho 2010).
In sum, the five year duration limitation on certain "state liens" does not apply
to the [medical indigency] lien at issue here." Id at 6. As stated by the Court
in In Re Hendricks, "The legislature has not seen fit to assign a specific
duration to medical indigency liens, and the Court may not judicially impose
such a limitation." Id. at 7.
See Pit's Reply Memorandum in Support ofAda County's Motion For Summary Judgment. Ada
County's incorrectly cites Hendricks. The courts holding in Hendricks is that the statute of
limitations in LC. 45-1901 does not apply to indigency liens created under Title 31. It also notes that
the legislature has not determined the duration of the Title 31 liens, not the the time limit to enforce
the lien. Ada County's failure to acknowledge Section 5-201 does not create a conflicting
construction of its meaning. Thus, Ada County acted without basis when it pursued a lawsuit clearly
in violation of this statute.
b. The express language ofldaho Code § 5-218 is unambiguous.
This statute has already been applied to the limitation of statutory lien enforcement. Because
Ada County has asserted that the indigency lien is a statutory lien, Section 5-218 applies. The
application of Section 5-218 unambiguously applies to statutory liens pursuant to Idaho case law
cited by this Court's Decision on Various Motions.
c. The express language ofldaho Code § 5-224 is unambiguous.
This statute is a catch-all statute. It states "An action for relief not hereinbefore provided for
must be commenced within four (4) years after the cause of action shall have accrued." LC. § 5-224.
Even if Ada County claimed that the other Sections in Title 5 chapter 2 don't apply to liens created
by Title 31, there is no way around the unambiguous language of Idaho Code § 5-224. Further, Ada
County never cited a statute excepting the indigency lien from this statute's general provision, this
statute of limitations may have also applied. Ada County never made a good faith argument that any
provision of this statute was inapplicable or ambiguous.
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d. The express language ofldaho Code §31-3504(4) is unambiguous.
The phrase, "liability created by statute," means a liability which would not exist but for the
statute and does not extend to an action based on the defendant's alleged negligence in addition to the
statutory liability, or to an action in which any element of agreement enters, or to a constitutional
liability instead of a mere statutory one. Dietrich v. Copeland Lumber Co., 28 Idaho 312 (1916).
Further, Ada County claimed that its lien was a statutory lien. See Amended Complaint

5 VII. An

action upon a liability created by statute, other than a penalty or forfeiture must be commenced
within three years. LC. § 5-218(1 ). A lien is a charge imposed in some mode other than by a transfer
in trust upon specific property by which it is made security for the performance of an act. I. C. §
45-101.
Here, the automatic lien created by Idaho Code§ 31-3504(4) is a liability would not exist but
for the statute itself and therefore, it is a "liability created by statute." Therefore, Ada County could
have taken action to foreclose on the property by September 3, 2007-a year after Gloria's death.
This was the date the County's foreclosure action accrued. However, the County waited over eleven
years to pursue its action, rendering it time barred under LC. § 5-218(1 ).
e. The express language of Idaho Code § 31-3510A is unambiguous.
Ada County pursued a personal judgment against Browning. However, Browning was not an
applicant nor an obligated party pursuant to this statute. Ada County never even alleged that
Browning was an applicant or obligated party. Yet, Ada County sought a personal judgment against
Browning. Ada County never provided any interpretation of this statute that could impose personal
liability on Browning. Despite Ada County's failure to allege ambiguity, Ada County pursued
recovery against Browning based on this statute's authority. Ada County did not have a reasonable
basis in law or fact to pursue a claim against Browning pursuant to this statute.
f.

The express language ofldaho Code § 56-218(6)(c) is unambiguous.

Idaho Code § 31-3 51 0A( 5) states, "The county shall have the same right of recovery as
provided to the state ofldaho pursuant to sections 56-218 and 56-2 l 8A, Idaho Code." Ada County
has asserted a right to foreclose on the indigency lien pursuant to 56-218( 6)(c). Tile 31
provides-both in 2000 and currently-that a county may recover on a medical indigency lien
pursuant to I.C. §§ 56-218 and 56-218A, both of which apply to medical assistance liens. Since
2006. I.C. § 56-218 has allowed for foreclosure of a medical assistance lien without probate
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where no personal representative has been appointed after one year from the date of death of the
survivor of both the recipient of medical payments and spouse. Thus the County's foreclosure
action accrued one year after the death of the surviving spouse. Yet, in order to bring a civil cause
of action under this statute, Ada County was required to demonstrate why the statute of limitations
under Idaho Code§§ 5-201, 5-218, and 5-224 permitted the foreclosure action beyond the time
limitations set forth in Title 5. Ada County did not provide any theory of these statutes which
presented contradictory constructions of a time limitation that had not already expired by the
commencement of this lawsuit. Because Ada County did not provide any contradictory constructions
enabling the County to reasonably pursue the foreclosure past the statute of limitations described in
Title 5, Ada County's foreclosure action was without basis in law or fact.
Because Ada County ignored the plain and unambiguous language of a statute or ordinance,
its conduct was unreasonable and not in conformance with applicable law. As a result of Ada
County's lawsuit was unreasonable, Ada County must pay Browning's fees and costs pursuant to LC.
12-117.
B. The issues decided by this Court were not matters of first impression.
Ada County's account was not a matter of first impression. When an ambiguity or alternative
interpretation exists for a statute as it relates to the facts of a particular case, and the Idaho appellate
courts have not addressed the issue, then the issue is a matter of first impression. When a statute is
unambiguous, and the Idaho appellate courts have not yet addressed this particular issue, then this is
not a matter of first impression as litigants do not get a "free pass" to bring litigation in contrary to
unambiguous statutes.
A party is not entitled to attorney's fees if the issue is one of first impression in Idaho.
Westover v. Cundick, 161 Idaho 933 (2017). When the legal interpretation of a claim is colorable,
court's do not penalize litigants seeking clarification on the litigant's duties or rights. Id. In
Westover, the Idaho Supreme Court declined to award attorney fees when it considered whether the
lower court had a duty to sua sponte grant injunctive relief. Id. Because the issue was colorable and
competing interpretations of the court's duty could reasonably apply, neither party was subject to
fees as a matter of first impression. Id. (See also Fuchs v. State, Dep't of Idaho State Police, Bureau
of Alcohol Beverage Control, 152 Idaho 626 (2012) (Whether an applicant on a priority list for a
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liquor license has a property interest was a matter of first impression because the existing law was
unclear whether a mere spot on the priority list constituted a property interest.).
Just because the appellate court has never interpreted a particular ordinance, does not
automatically constitute first impression immunity. In Lane Ranch P'ship v. City of Sun Valley, 145
Idaho 87, (2007). For example, a city abused its discretion in its interpretation of its ordinances, by
granting a conditional use permit (CUP) when the ordinances did not allow for the granting of a
CPU. Id. (Emphasis added) The district court found that the city acted without a reasonable basis in
fact or law. Id. Even though the Appellate Courts had never ruled on the issue of CUPs being issued
for private roads, the district court found an award of attorney's fees proper. Id. The Idaho Supreme
Court affirmed that the city abused its discretion in its interpretation of its ordinances, and acted
without a reasonable basis in fact or law and upheld the award of attorney's fees by the district
court.). Id.
In Moosman v. Idaho Horse Racing Comm'n, 117 Idaho 949 (1990) the Racing Commission,
after finding a prohibited substance in the blood of the winning horse, stripped the winners of the
prize money and redistributed the purse to second place horse. Id. The district court held that the
Racing Commission had no authority to order the redistribution of a purse for a violation of
Rule 725-Prohibited Substance. Id. The Idaho Supreme Court affirmed and, even though there had
never been an Idaho appellate court ruling on whether a violation of RULE # 725 permitted the
Racing Commissioner to redistribute the purse upon violation, the Court held:
Because of our ruling that the Commission had no authority to order the
redistribution of a purse for a violation of Rule 725, we conclude that the
Commission acted without a reasonable basis in fact or law. We remand this
part of the case to the district court for an appropriate award of attorney fees
to the owners.
Id.
The Idaho Supreme Court has recently ruled that, a (purported) matter of first impression is
not an absolute bar to a finding of attorney fees if the action is found to have been based on
unreasonable arguments. Arnold v. City of Stanley, 15 8 Idaho 218 (2015). In Arnold, the Arnolds
claimed that the City violated the Open Meetings Action under Idaho Code 67-2347(6), however,
the clear language of Section 67-2347(6) provides that one must have been affected by the violation
of the open meeting law. Id. The Court held that because the Arnolds made no attempt to attend the
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meeting, and they had their comments read into the record at the meeting, there was no basis in fact
or law to argue they were affected by the early start time of said meeting. Id. The Court held:
Here, although the Court has not before addressed the scope of who may
bring an enforcement action under Section 67-2347(6), the plain language of
that section is clear enough that we believe the Arnolds' appeal was made
without a reasonable basis in fact or law. Asserting that an appeal involves
a matter of first impression is not a "free pass" to bring an appeal based
on unreasonable arguments. The clear language of the statute in question
provides that one must have been affected by the violation of the open
meeting law. The Arnolds have not shown that they were affected by the
violation here.
Id. (Emphasis added). Thus, any lawsuit where the legal issues present original questions of legal
interpretation, may be free from attorney fee liability pursuant to the doctrine of first impression. Id.
However, a matter of first impression must actually play a legitimate role in the claimant's legal
contest in order to invoke 12-117 immunity. Id.
Here, the court examined various issues. However, none of these involved matters of first
impression. The following list of matters examined by this Court, were already decided by Lemhi
Cty. v. Boise Live Stock Loan Co., 47 Idaho 712 (1929):
1. Idaho Code § 5-201 et. al. applies to Counties. (also decided by
Blaine County v. Butte County, 45 Idaho 193 (1927)).
2. The issue of lien duration is distinct from the statute of limitations.
(also decided by Kelly v. Leachman, 3 Idaho 629 (1893)).
3. Even if statutes giving rise to a lien indicate that the lien continues in
perpetuity does not operate to lake its enforcement out of the general
statute of limitations.
4. A county's ability to foreclose on the lien is not perpetual in nature.
5. Liabilities created by statute, i.e. statutory liens, are governed by
Idaho Code§ 5-218.
See Lemhi Cty.
These matters were also examined by this Court. These issues are unambiguous statutes:
6. Foreclosure action under Idaho Code § 56-218(6)(c) accrues one
year after the death of the surviving spouse.
7. Automatic Liens created under Idaho Code §31-3501 et. al. are not
one of the six state liens designated under Idaho Code§ 45-1906(3).
8. Idaho Code § 5-201 et. al. governs the commencement of all civil
actions unless a different limitation is prescribed by statute,
including Idaho Code § 31-3501 et. al.
9. Whether medical indigency liens arising under Title 31 of the Idaho
Code are subject to a statute of limitations. (Title 31 liens are subject
to the statutes oflimitation found in Idaho Code§ 5-201 et. al.)
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C. Ada County acted contrary to unambi2uous statutes and attorney fees under Idaho Code §
12-117 are appropriate when the County i2nores, misinterpreted, or disrei:ards plain and
unambi2uous statutes; or relies upon outdated le2al authority.
As noted above, asserting that an action involves a matter of first impression is not a "free
pass" to bring an action based on unreasonable arguments. See supra Arnold. The Court highlighted
Idaho Code § 12-l l 7's requirement that a losing party must act "without a reasonable basis in fact or
law" before fees can be awarded. See City of Osburn v. Randel, 152 Idaho 906 (2012) (quoting Lake
CDA Investments LLC v. Idaho Dep't ofLands, 149 Idaho 274,284 (2010) (explaining the
requirement that a losing party act unreasonably in the litigation before LC.§ 12-117 applies)).
The Court is replete with examples of when the losing party acts unreasonably and a fee
award is appropriate under Section 12-117. "A party is not entitled to attorney's fees if the issue is
one of first impression in Idaho." Westover v. Cundick, 161 Idaho 933 (2017). However, just because
a court is faced with the specific application of statutes to a particular set of facts, the combination of
which has not been addressed by the appellate courts, does not mean the parties acted reasonably.
The following are examples of where parties acted in contrary to unambiguous statutes and the court
awarded attorney fees under L C. 12-117 against them, even though the specific application of the
statutes to the facts were being heard for the first time.
In Gardiner v. Boundary County Bd. of Comm'rs, the Boundary County
Planning and Zoning Commission granted special use permit to operate a
gravel pit, in contrary to Chapter 7, Section 1(E) of the Zoning Ordinance.
Gardiner v. Boundary County Bd. of Comm'rs, 148 Idaho 764 (2010). Even
though this issue was being heard for the first time, the Court held that a
political subdivision acts without a reasonable basis in fact or law where it
"ignore[s] the plain and unambiguous language of a statute or
ordinance." Id (Emphasis added).
In In re Estate of Elliott, 141 Idaho 177 (2005), overruled on other grounds
by City of Osburn, the "[Idaho] Department [of Health and Welfare]
presented an erroneous interpretation of an unambiguous statute, LC. §
56-218." In re Elliott at 184. The Department acted without statutory
authority in attempting to establish a claim against an estate before the
medicaid beneficiary had died. Id. Even though the appellate court had never
addressed the issue of bringing an action against an estate when the surviving
spouse is also the medicaid recipient, the Court awarded fees to the Estate of
Elliott under LC. § 12-117 holding that "[t]he Department's actions in this
case were unreasonable and without a basis in law." Id.
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In Jayo Dev., Inc. v. Ada Cty. Bd. of Equalization, the taxpayer was found to
have acted without a reasonable basis in fact or law when, even though
recently enacted Idaho Code section 63-602W( 4) had never been challenged
in the appellate courts, the taxpayer brought an action for a business inventory
property tax exemption in disregard for plain language of the statute. See
Jayo Dev., Inc. v. Ada Cty. Bd. of Equalization, 158 Idaho 148 (2015). See
also Idaho Wool Growers Ass'n, Inc. v. State, 154 Idaho 716 (2012) (Wool
Growers brought an action against the state in contrary to the express
language of LC. § 36-106(e)(5)(D) and Fischer v. City of Ketchum, 141
Idaho 349 (2005) (Even though LC.§ 67-6512 had never been challenged on
this basis, an award of attorney fees was warranted as sanction for city's
failure to act with reasonable basis in fact or law when it awarded a
conditional use permit in disregard for plain language of the city ordinance.).
In Bonner Cty. v. Cunningham, 156 Idaho 291 (Ct. App. 2014) the Appellate
Court held that it is a well-established standard that "[w ]here the language of
a statute is plain and unambiguous, courts give effect to the statute as written,
without engaging in statutory construction." Id. In Cunningham, the Court
held that even though the appellate courts had never specifically addressed
this issue, Bonner County's reliance on an outdated standard of analysis
in ascertaining the correct timing for filing a forfeiture complaint was not
reasonable and therefore does not enable the County to avoid liability for an
award of attorney fees as mandated by LC.§ 12-117. Id.
Even though the issue of whether LC. § 37-2744A only allowed the state
agency to file one notice of seizure and then required that it file a complaint
within ninety days of the notice, the Idaho Supreme Court has specifically
upheld an award of attorney fees under LC. § 12-117(1) against a law
enforcement agency that filed a real estate forfeiture action after
expiration of the ninety-day limitation. Idaho Dep 't of Law Enf't v. Kluss,
125 Idaho 682 (1994). "[T]he Court held that where a state agency had no
authority to order a particular action, it acted without a reasonable basis in
fact or law." Id at 685.
D. Neither Ada County nor Browning asked this court to determine the durability of the lien.
Each only requested that the court determine the lien's enforceability, i.e. can the county
foreclose on its lien.
Ada County's amended complaint asked the court for the following prayers of relief: (a)
determination of the priority of liens; (b) a [personal] judgment against Phillip Browning for the
principal sum of $10,989.65; (c) a [personal] judgment against Phillip Browning for attorneys' fees;
(d) a [personal] judgment against Phillip Browning for the cost of litigation guarantee; (e) an
adjudication that the Ada County lien be foreclosed, (f) an adjudication that Phillip Browning have
no right, title or interest or claim in the property described in the Amended Complaint, for a personal
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judgment against Phillip Browning for any post judgment fees and costs; (g) an award of post
judgment fees and costs in conjunction with obtaining the sheriffs sale and executing on the
judgment; (h) Ada County to be permitted to credit bid at the foreclosure sale. Plaintiffs Amended
Complaint for Decree of Foreclosure; (i) the Court direct the sheriff, after the time for redemption
has elapsed, to execute a deed to the purchaser and that any purchaser be let into possession of the
Subject Property; (j) such other and further relief as the Court may deem proper. See Pit's Amended
Complaint. Defendant Browning's answer requested only "[t]hat the Plaintiffs complaint be
dismissed with prejudice, and the Plaintiff to recover nothing." See Def's Answer to the Amended
Complaint.
Ada County's Motion for Summary Judgment stated: "The County is entitled to a judgment
of foreclosure and respectfully requests that the Court enter an Order granting judgment to the
County, as well as an award of fees and costs as the Court deems just." See Plaintiff's Memorandum
in Support ofMotion for Summary Judgment. Defendant Browning "respectfully request[ ed] this
Court Deny Plaintiffs Motion for Summary Judgment and Order Plaintiff to pay Defendant's fees
and costs as this Court finds just." See Defendant's Amended Memorandum in Support of
Defendant's Opposition to Plaintiff's Motion for Summary Judgment
Browning also prevailed on all the motions decided by this Court and on his prayers for relief
sought. This Court's ruled as follows on these motions:
[T]his Court GRANTS Browning's cross-motion for summary judgment and motion
for judgment on the pleadings, and DENIES the County's motion for summary
judgment, and DENIES the County's motion for a protective order as moot.
See Memorandum and Decision and Order on Various Motions. Further, the judgment entered by
this Court reads, "IDDGMENT IS ENTERED AS FOLLOWS: Plaintiff's claims are dismissed
with prejudice. IT IS SO ORDERED." See Judgment.
Nowhere in either Browning's or Ada County's prayers for relief or motions did either party
request that this Court address the matter of lien durability. Further, this Court did not need to
address the matter of lien durability in order to reach its conclusions that the time limit for lien
enforceability had passed. This Court stated that the matter it was required to decide on summary
judgment was "[w ]hether medical indigency liens arising under Title 31 of the Idaho Code are
subject to a statute of limitations ... " See Memorandum Decision And Order On Fees And Costs.
This Court was not required to decide whether the indigency lien placed on Defendant's property
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lived on in perpetuity until paid. Therefore, Ada County cannot avoid paying Browning's fees and
costs for bringing a claim with no reasonable basis in law by now alleging the Court raised issues of
first impression not part of Ada County's prosecution. Neither party asked for a declaration from this
Court to determine lien durability. Further, neither party moved after judgment, to amend the
pleadings to include unpleaded issue of lien durability.
However, even if this Court deems it prudent to rule upon the existence of a lien in
perpetuity, this is not a matter of first impression. The Court in Lemhi Cty. stated:
Statutes of limitation are statutes of repose so far as civil actions are
concerned (State v. Steensland, 33 Idaho, 529, 195 P. 1080, 13 A. L. R.
1442), and do not extinguish the lien. Lemhi Cty .. They apply to the remedy,
and cut off the right of enforcement, although the lien still exists. Mendini v.
Milner (Idaho) 276 P. 313.
Lemhi Cty. at_. Further, the issue of liens surviving in perpetuity, even if the statute of limitations
to enforce the lien has expired, has been settled law since at least 1893.
It follows, conclusively, that the debt in the case at bar is not extinguished,

nor is the lien of the mortgage impaired .... The statute of limitations does not
have the effect to extinguish a debt, nor raise a presumption of payment. It
only bars the remedy, and thus becomes a statute of repose.
Kelly v. Leachman, 3 Idaho 629 (1893).
E. If the Court fails to award attorney fees to Browning it gives Ada County a free pass to file
an untimely foreclosure against an indigent citizen again without fear of sanction.
The policy behind LC. § 12-117 is (1) to serve as a deterrent to groundless or arbitrary
agency action; and (2) to provide a remedy for persons who have borne unfair and unjustified
financial burdens defending against groundless charges or attempting to correct mistakes agencies
never should ha[ ve] made." In re Estate ofKaminsky, 141 Idaho 436 (2005) (quoting Bogner v. State
Dep't ofRevenue & Taxation, 107 Idaho 854 (1984)). In Kaminsky, the Idaho Department of Health
and Welfare (Department) filed a petition to "establish" a claim in the Estate of Joe Kaminsky
(Estate) for recovery of Medicaid benefits, pursuant to LC. § 56-218 approximately two years and
eight months after Decedent's death. Id. The magistrate court, the district court, and the Idaho
Supreme Court all denied the Department's petition for untimeliness because it was not presented
within two years of his death (as required by statute). Id. Even though the issue of timeliness in filing
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or establishing a claim under LC.§ 15-3-803(a)(l) had never been addressed by the Idaho appellate
courts, the Idaho Supreme Court, in awarding fees to the Estate, held:
Here, the Department's action invokes both purposes of the statutory policy.
The action was groundless because the Department clearly waited too long to
present its claim. It was not even required to do so. It is appropriate to
discourage such action. Further, the Department's action placed an unjustified
financial burden on the Estate. Thus, we award attorney fees on appeal to the
Estate pursuant to LC.§ 12-117.
Id at 439--40.
Here, Browning was forced to retain an attorney to protect his home against Ada County's

unlawful foreclosure action. Like the Idaho Department of Health and Welfare in Kaminsky, Ada
County had passed its statutory authority to bring an action. And just like in Kaminsky, where the
issue of timeliness in filing or establishing a claim under LC.§ 15-3-803(a)(l) had never been
addressed by the Idaho appellate courts, the issue of whether medical indigency liens arising under
Title 31 of the Idaho Code are subject to a statute of limitations, has never been specifically
addressed by the Idaho appellate courts. But this court should rule as the Court ruled in Kaminsky,
because Ada County's action invoke both purposes of the statutory policy. The action was groundless
because the County clearly waited too long to present its claim. It is appropriate to discourage such
action. Further, the County's action placed an unjustified financial burden on Browning. Thus, this
Court must award attorney fees to Browning pursuant to LC. § 12-117.
CONCLUSION
Because Browning timely filed his claim for fees and costs or in the alternative because
Browning's untimely filed claim constitutes excusable neglect, Browning did not waive his claim for
fees and costs. Additionally, Ada County did not rely upon any reasonable basis of law or fact to
litigate this claim. There was no reasonable basis in law or fact to believe that the Title 31 lien was
exempt from the statute of limitations governing the timing any cause of action may be brought
pursuant to Title 5. These are long settled issues by the Court or unambiguous statutes and not
matters of first impression. Because no other issue of law or fact can excuse the long expired
enforceability of the lien, Browning respectfully requests this Court award Browning the mandatory
attorney fees pursuant to LC. § 12-117.
Date this 11th Day of February, 2020.
ls/Seth H. Diviney
Seth H. Diviney
Attorney for Defendant Browning
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11th day of February, 2020, I caused to be served a true and
accurate copy of the foregoing document upon the following attorney( s) by the method indicated:

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83 702

] U.S. Mail, Postage Prepaid
] Interdepartmental Mail
] Fascimile
] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 W estem A venue, Suite 400
Seattle, WA 98121

] U.S. Mail, Postage Prepaid
] Interdepartmental Mail
] Fascimile
] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

ls/Seth H. Diviney
Seth H. Diviney
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Fourth Judicial District, Ada County
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JAN M. BENNETTS
ADA COUNTY PROSECUTING ATTORNEY
CLAIRE S.TARDIFF
Deputy Prosecuting Attorney
Civil Division
200 W. Front Street, Room 3191
Boise, ID 83 702
(208) 287-7700
Idaho State Bar No. 4671
civilpafilesu ~adaweb.net
Attorneys for Plaintiff, Ada County

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
) Case No. CV0l-18-18530
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)
) RESPONSE TO MOTION TO
vs.
) AMEND JUDGMENT
PHILLIP J. BROWNING, CONSOLIDATED )
)
SUPPLY CO., IDAHO STATE TAX
COMMISSION, WILMINGTON SAVINOS )
)
FUND SOCIETY, FSB, AS TRUSTEE OF
)
STANWICH MORTGAGE TRUST A,
)
)
Defendants.
)
ADA COUNTY,

COMES NOW Ada County and responds to Defendant Browning's Motion to Amend
Judgment filed on February 11, 2020.
Defendant's Motion to Amend Judgment is brought pursuant to Idaho Rules of Civil
Procedure (I.R.C.P.) 59(a) and 61 and Idaho Rules of Electronic Filing and Service Rule 13.
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However, the Judgment entered by the Court, dated August 30, 2019, was in favor of Defendant
Browning.

It appears then that Defendant Browning's Motion seeks reconsideration of the

Memorandum Decision and Order on Fees and Costs, dated January 29, 2020, wherein the Court
determined that Browning was not entitled to an award of fees and costs. Such a request for
reconsideration is more appropriately analyzed under I.R.C.P. 11.2(b), not I.R.C.P. 59(a). A
decision to grant or deny a motion for reconsideration rests in the sound discretion of the trial
court. Straub v. Smith, 145 Idaho 65, 69 (200), citing Jordan v. Beeks, 135 Idaho 586, 592
(2001).
The district court denied the award of fees and costs, and Defendant Browning challenges
both the court's conclusion that Browning waived any right he had to fees and costs and the
conclusion that the County had not pursued the action without a reasonable basis in fact or law.
"When a decision is 'based upon alternative grounds, the fact that one of the grounds may be in
error is of no consequence and may be disregarded if the judgment can be sustained upon one of
the other grounds.'" Anderson v. Professional Escrow Services, Inc., 41 Idaho 743, 746 (2005),

quoting MacLeod v. Reed, 126 Idaho 559, 671 (Ct. App. 1995).
On a motion to reconsider, the movant may present new evidence but is not required to.

Johnson v. Lambros, 143 Idaho 468 (Ct. App. 2006).

Here, Defendant Browning in his

Memorandum and the supporting Affidavit did present more detailed facts to the Court
surrounding the difficulties encountered in e-filing the Motion for Costs and Fees, Memorandum,
and Affidavit, which filing was only begun at 11:57 p.m. on September 13, 2019, the last day to
effectuate a timely filed memorandum for costs.

As stated in Rule 1 of Idaho Rules for

Electronic Filing and Service, "[t]hese rules supersede other Idaho procedural rules in such
matters of filing, format and service, and in case of any conflict these rules prevail."
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Defendant contends: 1) that Ada County had not unreasonably pursued the action, and 2)
that the district court erred in finding the matter to be one of first impression as a basis to deny
fees and costs under Idaho Code§ 12-117. "Where issues of first impression are raised, attorney
fees will not be awarded." Saint Alphonsus Reg'! Med Ctr. V. Ada County, 146 Idaho 862
(2009), citing Kootenai Med. Ctr. V. Bonner County Comm 'rs 141 Idaho 7, 10 (2004). The court
viewed the questions as "[w]hether medical indigency liens arising under Title 31 of the Idaho
Code are subject to a statute of limitations" and whether the liens are "subject to expiration if not
foreclosed within a certain amount of time." The district court correctly found that the matter
was one of first impression, dispelling any assertion that the County's claim was unreasonable,
frivolous or without foundation.
Ada County respectfully requests that the Defendant's Motion be denied.

DATED this

'/'/-,/\ day of March, 2020.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:
Deputy Prosecuting Attorney
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CERTIFICATE OF SERVICE

~-d,. day of March, 2020, I served a true and
I HEREBY CERTIFY that on this
MOTION TO AMEND JUDGMENT to the
TO
correct copy of the foregoing RESPONSE
following person by the following method:
Phillip Browning
c/o Seth H. Diviney
Idaho Injury Law Group, PLLC
1553 N. Milwaukee Street, Ste. 290
Boise, ID 83 704

_ _ Hand Delivery
U.S. Mail
Certified Mail
----2!_ E-serve: seth@idahoinjurylawgroup.com

Chyvonne Tiedemann
Legal Assistant
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Electronically Filed
3/12/2020 4:23 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Caterina Moritz Gutierrez, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INJURY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83 704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 615-2399
Fax:
(208) 692-5505
Attorney for Defendant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV0l-18-18530

ADA COUNTY,
Plaintiff,
V.

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO AMEND JUDGMENT

PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO.,
IDAHO STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,
Defendants,

COMES NOW Defendant Phillip J. Browning, (Defendant Browning) by and through his
attorney ofrecord, Seth H. Diviney, submits this reply memorandum in support of Defendant's
request for this Court to amend the Court's judgment in the Court's Memorandum and Order on
Fees and Costs.
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PROCEDURAL HISTORY
The Court denied Browning's motion for attorney fees pursuant to I. C. 12-11 7 because
the Court found Browning had waived a claim for untimeliness and because the County's
foreclosure action raised an issue of first impression. Browning filed a motion to amend
judgment citing I.R.C.P. Rules 59(a) and (e), 61, and Idaho Rules of Electronic Filing and
Service Rule 13. The County timely submitted a response memorandum. In the response, the
County suggested that Browning's motion is more appropriately analyzed under I.R.C.P. 11.2(b).
Browning now submits his reply.

ARGUMENT
I.

The Motion Should Be Construed Under The Procedurally Proper Rule
Because the County has adequate notice of Browning's claim seeking reconsideration,

Browning's motion should be construed under I.R.C.P. Rule 11.2(b). When an ill-drafted motion
under Rule 52(b) is requested under Rule 11.2(b) and the opposing party has adequate notice of
the claims sought, courts properly construe rules under the procedurally appropriate rule. DEQ v.

Gibson, Docket No. 46217 (March 11, 2020). "The trial court must consider new evidence that
bears on the correctness of an interlocutory order if requested to do so by a timely motion under
Rule ll(a)(2)(B) of the Idaho Rules of Civil Procedure." PHH Mortg. Servs. Corp. v. Perreira,
146 Idaho 631, 635 (2009) (citing Coeur d'Alene Mining Co. v. First Nat'! Bank ofNorth Idaho,
118 Idaho 812, 823 (1990)). Even in cases where parties mislabel a motion, the Court properly
distinguishes when new evidence can be introduced. See Id. For example, the "trial court cannot
consider new evidence when asked to reconsider a final judgment pursuant to a motion to alter or
amend the judgment under Rule 59(e) ... or pursuant to a motion to amend findings of fact or
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conclusions oflaw under Rule 52(b)." Id. (citing Rae v. Bunce, 145 Idaho 798, 805, 186 P.3d
654, 661 (2008)). "This Court has repeatedly held that I.R.C.P. ll(a)(2)(B) provides a district
court with authority to reconsider and vacate interlocutory orders so long as final judgment has
not been entered." Elliott v. Darwin Neibaur Farms, 138 Idaho 774, 785 (2003); (citing Telford v.

Neibaur, 130 Idaho 932 (1998); Sammis v. Magnetek Inc., 130 Idaho 342, 346 (1997); Farmers
Nat'! Bank v. Shirey, 126 Idaho 63 (1994)). I.R.C.P. 1l(a)(2)(B) is the former citation for the
current rule 11.2(b). DEQ v. Gibson, Docket No. 46217 (March 11, 2020). The Idaho Rules of
Civil Procedure "should be construed and administered to secure the just.. .determination of every
action and proceeding." I.R.C.P. Rule l(b ). Courts generally "'apply a reasonableness test to
determine whether the motion was particular enough' to provide adequate notice." DEQ v.

Gibson, (commenting on F.R.C.P. 7, Rules and Commentary (commenting on the nearly identical
federal analog)); see also Franklin Bldg. Supply Co. v. Hymas, 157 Idaho 632, 640 (2014)
((noting the purpose of the state-grounds-with-particularity requirement is to provide the
opposing party with notice) F.R.C.P. 7, Rules and Commentary).
Here, Browning's motion timely seeks to reconsider an order for attorney fees rather than
an amendment to a final judgment, thus, Browning's motion is more properly construed as a
Rule 11.2(b) motion as the County has suggested. While Browning's Motion contains labeling
defects, Browning's motion does state relief with particularity throughout the supporting
memorandum. Further, the motion has sufficiently provided notice to the opposing party of the
claims sought because the opposing party has responded to Browning's motion as if Browning
had properly labeled his motion pursuant to Rule 11.2(b). Because the rules should be construed
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to administer a just determination of the issues, Browning is entitled to relief pursuant to the
procedurally appropriate rule.
II.

THE COUNTY'S CLAIMS WERE UNSUPPORTED BY FACTS OR LAW.
A. The County's action was never supported by a colorable interpretation of its right to
enforce a lien.
l. In Re Hendricks describes an issue of first impression inapplicable here.

Whether Title 31 medical indigency liens are limited by Idaho Code 5-218 is not an issue
of first impression. However, whether Title 31 medical indigency liens are subject to a renewal
was "an apparent issue of first impression." In re Hendricks, No. 09-41113, 2010 WL 744259, at
*1 (Bankr. D. Idaho Mar. 1, 2010). In Hendricks, Bingham County filed a statutory lien on July
28, 1998, after the debtor received medical services. Hendricks at l. Exactly eleven years later,
the debtor filed for chapter 7 bankruptcy. Id.
[The debtor] moved to avoid a statutory medical indigency lien
because, she argues, it has lapsed and has not been properly
renewed. Bingham County objected, contending that medical
indigency liens never expire, and therefore, need not be renewed.

Id (emphasis added). Debtor contended that because Title 31 does not expressly provide that the
lien continues in perpetuity until the debt is paid, the Idaho legislature surely must have intended
the medical lien to be subject to the renewal requirements of Idaho Code§ 45-1901 et seq. Id at
2. On the other hand, Bingham County argued that Title 31 liens are not subject to the renewal
requirements found in I.C. § 45-1901 et seq. Hendricks at 2. Thus, a colorable dispute existed as
to whether a medical indigency lien arising under Idaho Code § 31-3504(4) must be renewed
every five years in order to remain perfected. I.C. § 45-1901 (2)(f). If Title 31 's medical
indigency lien is subject to Title 45-1901(£), the counties would be required to renew the lien
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every five years. Id. If the lien at issue is not subject to Title 45-1901(£), the lien would continue
in perpetuity without any renewal requirements. Id. The Bankruptcy Court was "unable to
conclude that a medical indigency lien arising under Idaho Code § 31-3504(4) is the same thing
as a medical assistance lien" for purposes of lien renewals as required by Idaho Code
45-1901 (2 )(f). Id at 3. The bankruptcy court continued that even if a statutory lien does not
require renewal, the lien is still subject to a statute of limitations to enforce the lien. Lemhi

County v. Boise Live Stock Loan Co., 47 Idaho 712 (Idaho 1929). In other words, when a county
seeks to enforce a statutory lien, which does not require a notice of continuation to be filed, a
county still does not have a colorable argument regarding I.C. 5-218. Id. See also Hendricks, at
*5.
In this case, the Court has accurately stated that "[w ]hether medical indigency liens
arising under Title 31 of the Idaho Code are subject to a statute of limitations has not been
addressed by Idaho's appellate courts." This statement does not indicate that the Court found the
County's foreclosure action triggered an issue of first impression. Many fact patterns have never
been addressed by Idaho appellate courts even if the claims are baseless. This Court's
characterization of Hendricks is also accurate: "Idaho's bankruptcy court concluded--in a matter
of first impression in Idaho--that medical indigency liens are not subject to expiration, noting,
' [t ]he legislature has not seen fit to assign a specific duration to medical indigency liens, and the
Court may not judicially impose such a limitation."' Courts Memorandum Decision and Order

on Various Motions. Thus, Browning does not dispute the rationale in the Courts Memorandum
Decision and Order on Various Motions. However, Browning does dispute the Court's
Memorandum Decision and Order on Fees and Costs as it relates to the present case because the
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Court states that "the issue raised is one of first impression." This statement fails to distinguish
the issue of first impression described by the Bankruptcy Court in Hendricks from the issue here.
Neither party in the present case has alleged a colorable issue exists as to the renewability
requirement in I.C. 45-1901(2)(£). Whether the County is required to file a notice of
continuation is not the issue in the present case. Nor, does the issue of a lien's renewability
overcome a bar to foreclose a lien subject to I.C. 5-218. Because the County has not presented a
colorable argument as to whether it is exempt from I.C. 5-218, the County has pursued a baseless
claim. The County could have presented many other issues of first impression concerning
evidentiary issues or discovery issues but the merits of the claim ultimately rely on whether the
County is permitted to foreclose when the statute of limitations had run long ago. The County
did not present any alternative interpretation or law creating a colorable issue. The County did
not allege that 5-218 is ambiguous. The County did not cite any section of Title 31 indicating the
lien is exempt from 5-218. The County did cite Hendricks but incorrectly applied it to the facts
of the present case:
In sum, the five year duration limitation on certain "state liens"
does not apply to the [medical indigency] lien at issue here. Id. at
6. As stated by the Court in In re Hendricks, "The legislature has
not seen fit to assign a specific duration to medical indigency liens,
and the Court may not judicially impose such a limitation." Id. at
7. Ada County's lien continues to be a valid lien and as such, it
must be foreclosed to satisfy the debt secured thereby. Jassaud v.
Samuels, 58 Idaho 191, 71 P.2d 426 (1937). This argument does
not raise any issue of fact.

See Ada County s Reply Memorandum in Support ofAda County s Motion for Summary
Judgment at 4. The citation does not create a colorable issue of enforceability, rather, it
unexplainably conflates renewability with enforceability. It also confuses state liens with
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statutory liens. The County's mistaken belief that it is not subject to I.C. 5-218 because it is not
required to renew its lien by filing a notice of continuation, does not create a legal basis to
initiate a foreclosure action. The County cited no case law that raised an alternative
interpretation of 5-218. Because the County has brought a foreclosure action without reasonable
legal basis in claiming an exemption from 5-218, the foreclosure action has subjected the County
to 12-117 attorney fees.
2. Saint Alvhonsus Regional Medical Center v. Ada County does not apply here.

The facts in Saint Alphonsus Regional Medical Center v. Ada County do not apply to
Browning's case. 146 Idaho 862 (2009). In Saint Alphonsus, a issue that had previously resolved
became a matter of first impression again. Prior to 1996, Title 31 did not specifically give
standing to medical providers to appeal the county's determination to deny indigency medical
benefits to a patient. Id.

While this Court had previously determined the issue of provider
standing in Carpenter v. Twin Falls County, 107 Idaho 575, 691
P.2d 1190 ( 1984) and Intermountain Health Care, Inc. v. Board of
County Comm'rs of Blaine County, 109 Idaho 299, 707 P.2d 410
(1985), that determination took place prior to the 1996
amendments to the Medical Indigency Act.
Id at 863. The crux of the matter in Saint Alphonsus was that the Idaho Legislature had done a

complete overhaul of Title 31 in 1996 and "providers" were again left out of those who were
specifically listed as having standing. Id. Ada County argued that because the Court had
previously ruled that providers had standing and the legislature left providers out of the 1996
overhaul, the legislature must have done so intentionally. Id.

This Court had not previously determined whether its ruling in
those cases still applied in light of the 1996 amendments until our
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ruling today in St. Luke's Regional Medical Center v. Board of
County Commissioners of Ada County, 203 P.3d 683 (2009). Ada
County's arguments supporting the district court's decision were
based on the 1996 amendments and presented an issue of first
impression to this Court. Because the issue of standing presented a
question of first impression under the amended statutes, we
conclude that Ada County did not act without a reasonable basis in
law, and we deny St. Alphonsus' request for attorney fees under
Idaho Code§ 12-117.
Id.

Here, Browning is unable to find any change to Idaho Codes §§ 5-201 and 5-218 1 since
the Court's 1929 ruling in Lemhi County v. Boise Live Stock Loan Co (holding that statutory liens
were subject to a statute of limitations for enforcement of the lien). Unlike the issue in Saint
Alphonsus, where Title 31 was amended after two appellate cases had interpreted the language of

the chapter, Title 5 Chapter 2 has not changed any language related to statutory liens since the
Lemhi decision. In Saint Alphonsus, the Court revisited the issue and still held it was a matter of

first impression in spite of the identical outcomes in two prior holdings. In contrast, the issue of
first impression has been resolved since Lemhi and the County has not identified any statutory
changes to merit revisiting Lemhi s ruling.
Because the appellate court has addressed the issue that a county's statutory liens is
subject to 5-218 and because the applicable language in Idaho Codes §§ 5-201 and 5-218 have
not been changed since the Lemhi ruling, the issue is not a matter of first impression. Thus, the
County acted without reasonable basis in law to assert that the Title 31 statutory lien was not
subject to Idaho Codes§§ 5-201 and 5-218.
II
II

1

In 1974 the Idaho Legislature made a small amendment to Idaho Code§ 5-218, adding a discovery rule which
allowed the 3 years statute of limitations to toll until discovery. See Lincoln Cty. v. Fid. & Deposit Co. of Maryland,
102 Idaho 489 (1981).
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B. Browning is entitled to an apportionment of fees on an issue by issue basis.
Even if this Court finds that a portion of the County's foreclosure action is based in law
or fact, the Court should award attorney fees for the portion of the foreclosure action that was not
based in law or fact. "If a party to a proceeding prevails on a portion of the case, and ... the
political subdivision ... acted without a reasonable basis in fact or law with respect to that portion
of the case, [the court] shall award the partially prevailing party reasonable attorney's fees." I.C.
12-117(2). Up until March 11, 2020, the court has never addressed whether "section 12-117
allows courts to award attorney's fees on a claim-by-claim, or issue-by-issue basis." DEQ v.
Gibson, Docket No. 46217 (March 11, 2020). Courts may award 12-117 fees on a

claim-by-claim or issue-by-issue basis. Id. In finding this, the court reasons that "12-117(2)
demonstrates an intent by Legislature to separate claims ... and makes clear that a court must take
into account the basis for such claims when assessing attorney's fees." Id. For example, when a
claimant makes sixteen claims, a court may award attorney's fees for seven of the claims where
there was no basis. Id. A claim or an issue is not baseless even if the arguments meander or the
briefing is frustrating. Id. An issue is not baseless if it has a complex statutory scheme, is novel,
or makes a reasonable challenge to an issue that has vexed other courts. Id.
In this case, the County at a minimum had no basis to ask the Court for a judgment
against Browning for $10,989.65 when Browning had never subjected himself to a personal
judgment and the County cites no authority to ask for this relief. Additionally, the County had
no basis to enforce a lien by foreclosure when the County had discovered the date the statute of
limitations accrued well before the instant case. The County did not have any basis in law to
foreclose because it relied on no authority creating a colorable argument as to whether the lien is
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subject to I.C. 5-218. The majority of the prayers for relief almost entirely depend on these two
issues. Because the Court may award attorney's fees to the portion of the case where the County
acted without any basis, this Court should award Browning's attorney fees for the portion of the
case unreasonably pursued by the County.
CONCLUSION

Defendant's motion should be properly construed from the procedurally proper rule. The
issue of first impression described in Hendricks does not apply in this case. Further, even if the
portion of the case does require reasoning on a matter of first impression, the Court should
apportion attorney's fees for each baseless portion.

Isl Seth H. Diviney
Attorney for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 12th day of March, 2020, I caused to be served a true and
accurate copy of the foregoing document upon the following attorney( s) by the method
indicated:

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83 702

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

[ ] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ ] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

ls/Seth H. Diviney
Seth H. Diviney
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Filed: 03/27/2020 16:46:28
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Deputy Clerk - Child, Emily
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Filed: 03/27/2020 16:49:11
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Deputy Clerk - Child, Emily
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Electronically Filed
4/17/2020 9: 10 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Timothy Lamb, Deputy Clerk

Seth H. Diviney ISB #8866
IDAHO INIDRY LAW GROUP
1553 N. Milwaukee St. Ste. 290
Boise, ID 83704
Email: seth@idahoinjurylawgroup.com
Phone: (208) 615-2399
Fax:
(208) 692-5505
Attorney for Defendant/Appellant Phillip J. Browning

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

ADA COUNTY,

Case No. CV0l-18-18530
Plaintiff/Respondent,

NOTICE OF APPEAL

V.

PHILLIP J. BROWNING,
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE OF
STANWICH MORTGAGE TRUST A,

Fee Category: L-4

Filing Fee:

$ 129.00

Defendants/Appellants,

TO:

The above named Respondent, ADA COUNTY, AND THE PARTY'S ATTORNEYS JAN
BENNETTS, Ada County Prosecutor and CLAIRE S. TARDIFF, Deputy Prosecutor, Civil
Division, 200 W. Front Rm. 3191, Boise, ID 83702 AND THE CLERK OF THE
ABOVE-ENTITLED COURT.
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NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, PHILLIP J. BROWNING, by and through his attorney,

Seth H. Diviney, appeal against the above-named respondents to the Idaho Supreme Court from the
Memorandum Decision and Order on Motion to Reconsider denying Appellant's an award of fees
under LC. § 12-117(1) entered in the above-entitled action on March 27, 2020, Honorable Steven
Hippler presiding.
2.

The Appellant has a right to appeal to the Idaho Supreme Court and the order

described in paragraph 1 above is an appealable order pursuant to Rule 11 (a)( 1) I.A.R.
3.

Reserving the right to assert other issues on appeal (see IAR 17(f)), Appellant makes

the following preliminary statement of the issues on appeal:

4.

(a)

Whether the district court erred in denying attorney fees incurred in defending
against a foreclosure action brought by Ada County 11 years after the cause
of action accrued.

(b)

Whether the district court erred by failing to apportion attorney fees on a
claim by claim or issue by issue basis.

(c)

Whether the district court erred by failing to award Appellant Browning's
attorney fees for defending against Ada County's baseless claim that
Browning was subject to a personal judgment.

(d)

Whether the district court erred in finding that Lemhi County v. Boise Live
Stock Loan Co., 47 Idaho 712 (1929), as limited to tax liens, and did not hold
that all liens arising under statute are subject to what is now LC. §5-218(1).

(e)

Whether the district court erred in finding that none of the statutes of
limitations set forth in Title 5 of the Idaho Code unambiguously apply to
perpetual statutory liens.

(f)

Whether the district court erred by relying on arguments that were not found
in the record and then attributing these arguments to Ada County.

No order has been entered sealing all or any portion of the record.
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5.

The Appellant requests the preparation an electronic copy of the reporter's transcript

of the following hearings:

6.

(a)

Court Reporter, Christie Valcich, Hearing on Motion for Summary Judgment
held on July 10, 2019, at 3:00 PM. The estimated number of pages is 22.

(b)

Court Reporter, Christie Valcich, Hearing on Motion for Attorney Fees and
Costs held on Jan 8, 2020, at 3:00 PM. The estimated number of pages is 80.

The Appellant requests the following documents to be included in the clerk's record

in addition to those automatically included pursuant to Rule 28, I.A.R.
(a)

Plaintiffs Motion for Summary Judgment filed on or about March 20, 2019;

(b)

Plaintiffs Memorandum in Support of Motion filed on or about March 20,
2019;

(c)

Defendant's Motion and Memorandum in Support of Defendant's Motion for
Summary Judgment, with attached exhibits, filed on or about June 12, 2019;

(d)

Defendant's Amended Memorandum in Support of Defendant's Opposition
to Plaintiffs Motion for Summary Judgment filed on or about June 26, 2019;

(e)

Plaintiffs Reply Memorandum in Support of Ada County's Motion for
Summary Judgment, Memorandum Opposing Defendant Browning's Motion
for Summary Judgment, and Response to Defendant's Motion for
Continuance on Plaintiffs Motion for Summary Judgment filed on or about
June 26, 2019;

(f)

Affidavit of Claire Tardiff in Support of Ada County's Motion for Summary
Judgment filed on or about June 26, 2019;

(g)

Declaration of William Burt in Support of Motion for Summary Judgment
filed on or about June 26, 2019;

(h)

Defendant's Motion and Memorandum in Support of Defendant's Motion for
Judgment on the Pleadings filed on or about June 26, 2019;

(i)

Ada County's Response to Defendant's Motion for Judgment on the
Pleadings filed on or about July 1, 2019;

(j)

Defendant's Reply Memorandum in support of Defendant's Motion for
Summary Judgment, and attached exhibits, filed on or about July 4, 2019;
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7.

(k)

Defendant's Reply Memorandum in Support of Defendant's Motion for
Judgment on the Pleadings filed on or about July 8, 2019;

(1)

Defendant's Motion for Attorney Fees filed on or about September 20, 2019;

(m)

Defendant's Memorandum in Support of Motion for Attorney Fees filed on or
about September 20, 2019;

(n)

Affidavit of Seth H. Diviney in Support of Motion for Attorney Fees filed on
or about September 20, 2019;

(o)

Plaintiffs Objection to Defendant's Motion for Attorney's Fees and Costs
filed on or about September 27, 2019;

(p)

Defendant's Response to Plaintiffs Objection to Defendant's Motion for
Attorney's Fees and Costs filed on or about November 1-2, 2019;

(q)

Affidavit of Phillip Browning in support of Response filed on or about
November 12, 2019;

(r)

Affidavit of Seth H. Diviney in support of Response filed on or about
November 12, 2019;

(s)

Declaration of Gavin McCaleb in support of Response filed on or about
November 12, 2019;

(t)

Defendant's Motion to Amend Judgment filed on or about February 11, 2020;

(u)

Defendant's Memorandum in Support of Motion to Amend Judgment filed on
or about February 11, 2020;

(v)

Plaintiffs Response to Motion to Amend Judgment filed on or about March
4, 2020;

(w)

Defendant's Reply Memorandum in Support of Motion to Amend Judgment
filed on or about March 12, 2020.

I certify:
(a)

That a copy of this notice has been served on the following:
Christie Valcich
Court Reporter
TCA office
200 W. Front Street, Room 4171
Boise, ID 83702
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(b)

That the clerk of the clerk of the district court has been paid the estimated fee
for preparation of the reporter's transcript.

(c)

That the estimated fee for the preparation of the clerk's record has been paid.

(d)

That the appellate filing fee has been paid.

(e)

That service has been made upon all parties required to be served pursuant to
Rule 20.

Date this 17th day of April, 2020.
ls/Seth H. Diviney
Seth H. Diviney
Attorney for Defendant/Appellant Browning
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 17th day of April, 2020, I caused to be served a true and
accurate copy of the foregoing document upon the following attorney( s) by the method
indicated:.

Claire Tardiff
Deputy Prosecutor
Civil Division
200 W. Front Rm. 3191
Boise, ID 83702

] U.S. Mail, Postage Prepaid
] Interdepartmental Mail
] Fascimile
] Electronic Mail
[ x] iCourt: civilpafiles@adaweb.net

William L. Bishop, Jr.
Michael H. Hekman
WEINSTEIN & RILEY, P.S.
2001 Western Avenue, Suite 400
Seattle, WA 98121

] U.S. Mail, Postage Prepaid
] Interdepartmental Mail
] Fascimile
] Electronic Mail
[ x] iCourt: michaelh@w-legal.com

Elisa Magnuson
Office of the Attorney General
PO Box 36
Boise, ID 83 722

] U.S. Mail, Postage Prepaid
] Interdepartmental Mail
] Fascimile
[ ] Electronic Mail elisa.magnuson@tax.idaho.gov
[ x] iCourt:

Christie Valcich, CSR-RPR
TCA office
200 W. Front Street, Room 4171
Boise, ID 83702.

[ x] U.S. Mail, Postage Prepaid
[ ] Interdepartmental Mail
[ ] Fascimile
[ x ] Electronic Mail cvalcich@adaweb
[ ] iCourt:

ls/Seth H. Diviney
Seth H. Diviney
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Filed: 06/24/2020 08:21 :55
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Deputy Clerk - Larsen, Thomas

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
Supreme Court Case No. 47984

ADA COUNTY,

District Court Case No. CV0l-18-18530

Plaintiff- Respondent,
V.

PHILLIP J. BROWNING
CLERK'S CERTIFICATE OF SERVICE

Defendant- Appellant,
and
CONSOLIDATED SUPPLY CO., IDAHO
STATE TAX COMMISSION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB, as Tustee of Stanwich
Mortgage Trust A,
Defendants.

I, Thomas Larsen, Deputy Clerk of the District
Court of the Fourth Judicial District, of the State of
Idaho, in and for the County of Ada, do hereby certify
that the above and foregoing Record in the above
entitled cause was electronically compiled at my
direction, and is a true, full and correct Record of the
pleadings and documents as requested by the parties.

I further certify that I have caused to be served the Clerk's Record and Reporter's Transcript (if
requested), along with copies of

D
D
D
D
D

All Exhibits offered or admitted;
No Exhibits submitted;
Presentence Investigation;
Other Confidential Documents;
Confidential Exhibits (if applicable)
to each of the Attorneys of Record or Parties in this case as follow:
Jan Bennetts
acpocourtdocs@adaweb.net

Seth H. Diviney
seth@idahoinjurylawgroup.com

Dated: Signed: 6/24/2020 08:22 AM
PHIL McGRANE

:~istri~...__Deputy Clerk
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